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ORAL HISTORY OF SHEILA BIRNBAUM 

FIRST INTERVIEW 

October 16, 2010 

This is the first interview of the oral histo_ry of Sheila Birnbaum which is being taken on behalf 

of Women Trailblazers in the Law, a Project of the America Bar Association. 

Linda Hayman: My name is Linda Hayman. Today is October I.6th, 2010, and Sheila 

Birnbaum and I are together in Sheila's office in New York City. 

Sheila, could you please tell us when and where you were born? 

Sheila Birnbaum: Certainly, Linda. I was born in the Bronx, New York City; Bronx Hospital 

on March 5, 1940. I was named Sheila Lubetsky. Birnbaum is my married 

name which I kept after a divorce, and I spent my early years growing up in 

the Bronx. 

Linda Hayman: Can you tell us a little bit about your parents? 

Sheila Birnbaum: Sure. My mother was born in the United States from two parents who came 

here from Poland. My father came here when he was eleven years old from 

Russia with his family. There's always this interesting story about how his 

father came first and then his mother came with four little children 

separately, from the ages of four to thirteen. My father was eleven, and 

somehow by some error, they landed in Havana, Cuba instead of New York 
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City, and my father spent his first year in this continent, in Cuba, and spoke 

Spanish before he spoke English, and then they managed to get the whole 

rest of the family to New York. So, my father never had an education. He 

learned English, but probably never even graduated from high school and 

went out and worked as a grocery clerk and then later bought the store he 

was working at in Harlem, and he owned that store for over 30 years. 

My mother had a high school education. 

Linda Hayman: Were there any lawyers in your family? 

Sheila Birnbaum: There were absolutely no lawyers. I mean we came from I guess what today 

would be called a lower middle class family. We lived in what would today 

be called a tenement in the Bronx. It was a two bedroom apartment - what 

they call a walk-up (no elevator) on the first floor. And there were a lot of 

people who lived there - my aunt and her son who was divorced lived with 

us. My grandmother lived with us. I mean, it was sort of a little crowded. 

You learned that you had to share the bathroom with many people and not 

spend a lot of time in it. But it was a very happy time. Nobody knew they 

were poor. Everyone had clothes and food and love and went to the public 

schools and they tried to live the American dream. My parents worked very 

hard in a small grocery store in Harlem, and their dream was that their 

children would go to college. That was the American dream. 
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I was the oldest in the family, and then followed three years later by a sister 

and then seven years after that by a brother. So there were three of us. And 

that was what our parents wanted for us - to go to college. 
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Linda Hayman: And in your extended family- who influenced you within that family 

group? 

Sheila Birnbaum: I think probably growing up, the most influential person was my 

grandmother. She was an old Jewish woman as far as I could always 

remember, but she was very wise, and not only was she the matriarch of her 

extended family - large numbers of brothers and sisters - but even the 

matriarch of the neighborhood. Everyone who had a problem would come 

to her, and she would tell them how to run their lives from a positive point 

of view. But I always had as a model this strong woman who also let me 

understand that I could be anything I wanted to be. That this was America 

and I could go to college and become anything I wanted to be. 

And I think that that model included my mother who also had a strong 

personality. 

My father was working all the time so he had less influence on me growing 

up. In the early years, he worked seven days a week and then worked six 

days a week. So, we saw very little of my father. He was gone before we 

got up. He came home, when we were young, after we were already asleep. 

But he was a very loving, kind, generous man that really influenced us a 

great deal. 
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So, looking back, I never had that great teacher who took me under her wing 

or anybody else in the community. 
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Linda Hayman: 

[twas a very open community. Everybody sort of lived on the streets. 

Everybody looked out for everyone else's kids. So it was a good safe 

growing up time. There was family and extended family and a community 

of neighbors. And, children were the center of everyone's lives, like today 

as well. 

You grew up during World War II. Do you have any memories of World 

War II? 

Sheila Birnbaum: The only real memory I have - maybe I have two memories. One, I 

Linda Hayman: 

remember once that we had to turn off all the lights. It must have been a 

drill for an air raid of some sort. And then I remember a huge block party at 

the end of the war, and there were large tables of food and everyone was in 

the streets celebrating and people were drinking beer. I thought that was 

pretty cool. It remains a very clear memory, although I have few memories 

of the early years of my childhood, that is certainly one of them. 

How do you think you may have been perceived by other people in your 

childhood? Would you have been perceived as an outgoing child or an 

athletic child or a shy child or a popular child? It's always difficulty to 

know how other people perceive you, but how you think that -

Sheila Birnbaum: Well I think I was social - I was very social. I had a lot of friends. I was a 

tomboy, and I played with the boys. We played stickball and marbles and 

pin-the-tail-on-the-donkey, which was some sort of game and the kinds of 

urban games that children played. So, I think - I liked people. I liked the 
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Linda Hayman: 

social aspects of school. [ loved school. I loved going to school. I thought 

that was the best. I was good at it, and I was rewarded, and there was 

always this whole social atmosphere which - occurred on the block. A 

block was the community. 

I doubt I ever left the Bronx for the first ten years of my life, except with my 

parents to visit relatives in Brooklyn or Washington Heights. It was a very 

small world that we lived in, but it was a very protected world, a very safe 

world, and nobody knew that we weren't very rich, because there were no 

comparisons. Everyone thought they were doing just fine and they were 

from their own point of view. 

What are some of your strongest memories of grammar school during those 

early childhood years? 

Sheila Birnbaum: I remember one or two teachers quite well in the fifth and sixth grade. I 

actually had a man teacher, Mr. Newman, in the fifth grade. In the sixth 

grade it was particularly interesting and fun. I had a teacher, Mr. Stahl. She 

taught us how to read the New York Times and how to fold it over; I 

thought that was the cat's meow. That was so great to know how to read the 

New York Times and fold it over. She also was very interested in public 

events and news and political events. I think my first taste of those issues 

occurred in the sixth grade, because it was then that because of the influence 

of my sixth grade teacher I first expressed my dream to be a lawyer. Which 

was quite unusual for a nice Jewish girl growing up in the Bronx who didn't 

have any role models, especially women role models, much less lawyers. I 
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Linda Hayman: 

don't think I'd ever met a lawyer, knew a lawyer - knew what lawyers 

actually did. But in my sixth grade autograph book, and I know this as a 

fact because my mother kept all my important things from my childhood, as 

mothers do, you know, report cards and autograph books and - In my sixth 

grade autograph book where it says "Profession" you're supposed to put 

down what you want to be, I have "lawyer." By the time I headed to 

college, it was already clear that I wanted to be a lawyer, and I was taking 

every pre-law course that there was to take at Hunter College. Certainly, I 

don't have a real reflection of my desire back then but clearly from that 

documentary record, I knew what I wanted to do. 

And by sixth grade, you were reading the New York Times, but how were 

you getting information of the broader world beyond the Bronx? Was there 

television? Were you going to movies on Saturday morning or did your 

family have magazines that you were reading? How were you getting these 

images of lawyers? 

Sheila Birnbaum: I'm not sure if Perry Mason was on TV in those years. We did have a 

television set by 1947. It was when I was around seven years old. We had 

one of those little TVs with- I think they were less than 10 inches - with 

a magnifying glass in front ofit. And we were one of the few people in the 

neighborhood to have one, so everyone used to come to our house to watch 

Sid Ceasar and the boxing matches. And the children came in the afternoon 

to watch Howdy Doody. Our apartment was the center of a lot of action 

because we owned one of the first TV sets in the neighborhood. So I guess 
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Linda Hayman: 

from that vantage point, there was some opening up of the world, but even 

on TV in those days, the world was very small and narrow. You didn't see 

Desperate Housewives or The Wives of New Jersey or what have you. 

To see other neighborhoods. 

When I was in high school - it was a very big deal to go down to the 92nd 

Street Y for these afternoon dances every Sunday. And this was a big 

outing then to Manhattan. So that the outer world was pretty closed to us. 

I didn't come from a family where there were a lot of books around or any 

interest in opera or music. My family wasn't sophisticated that way. They 

wanted us to have an education and be safe and happy, but they never had 

the opportunity to understand or enjoy the kind of fine books or music that 

we've had the opportunity to enjoy. So the world was very narrow. 

My entire education through college was in the Bronx, and I learned of the 

outer world pretty much after I became a lawyer. I graduated from law 

school and then really began to see and experience the rest of the world. 

You parents appear to have instilled a respect for education in you. Do you 

think it was your parents or do you think it was some other influence that 

seemed to have instilled, even in sixth grade, a respect for the professions or 

at least respect for being a lawyer? That it would be a noble profession as 

opposed to-
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Sheila Birnbaum: I don't know if I ever expressed to my parents or those around me that that's 

what I wanted to be. I mean, I think the expression of what I wanted to be 

- that I have a reflection of came much later. And, I probably wouldn't 

have been encouraged to be a lawyer. I was encouraged- to go to college, 

and in those days, a woman who went to college became a teacher and that's 

what I was encouraged to do. I remember my mother saying to me when I 

was in high school: "Well, take steno and typing because you know, you 

may need something to fall back on." I never understood what I was falling 

back to, but I might need something to fall back on. So actually, I did take 

steno and typing, not realizing that typing would be·really important once 

we got into the Internet age. So, I was a little ahead of the curve on the 

typing piece. 

But it was sort of: "You're a girl. You go to college. You become a 

teacher. You get married. You have children and your life is done." And 

that's what people expected and that was your own expectations too. I think 

I sort of internalized this dream of being a lawyer, but I - I really didn't 

externalize it with others for some time. 

Linda Hayman: When you were in high school, how did you decide to go to Hunter to 

college? 

Sheila Birnbaum: I think there was no decision. I think most of the people around me were 

going to the City University- either City or Hunter. It was just a forgone 

conclusion. It was what people of our economic scale living in New York 

did, and I think the people that didn't do that were people that came under 
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the wings of some teacher or guidance counselor who put them in a different 

direction. Looking back, I know I could have gotten a full scholarship to 

many schools, but it never even came up as an option. It never came up as 

even something to explore. My parents had no understanding that this 

opportunity might be out there and since I didn't' have any teachers who 

took me under their wing in that way, it was just a forgone conclusion. And 

my grades were so high; I didn't even have to take the SAT or anything else 

to get into Hunter. I just wanted Hunter, and it was easy. Everybody was 

going there who was going on to college in my neighborhood and so I went 

to Hunter, which turned out to provide a great education and it was a great 

school. 

At that time, when I talk about Hunter, it was the Bronx campus of Hunter. 

Hunter had two campuses. Now they only have the downtown Manhattan 

campus. So, I took the bus to school, two buses to school, and uh, actually 

Hunter was really great because it had a campus. It was like a City College 

in Manhattan. It had a real campus. It had grass, had buildings made of 

stone, and it had opened up to men - It had been an all girls college and it 

had opened up to men, so we had men at the college. That sort of made it a 

little more interesting as well. 

Linda Hayman: Was your high school co-ed? 

Sheila Birnbaum: Yes. I went to James Monroe High School which was a huge high school in 

the Bronx, of course. We walked to school. It was about fifteen blocks. I 

was in what they called the "Honor School" so there was a school within a 
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school. The Honor School stayed among themselves. It was New York's 

attempt to take the brighter students and give them a better - not a better 

education necessarily, but a more enriched education. So, it was a huge, 

huge school, otherwise, but it was a very small school as far as my 

classmates and I were concerned because we hung around a smaller group 

of kids, and most of them went on to the City University. 

Linda Hayman: What are your strongest memories from your college years? 

Sheila Birnbaum: I loved college. I loved school, I mean, I always loved school. I remember 

at some point, I thought maybe I'd go to medical school, and I wanted to 

take the science courses, and everyone ·said to me: "Oh, these courses are 

too hard. Don't take them. They'll kill your average." But, I took 

chemistry, and I liked it, so I was really in a dilemma - should I consider 

going to medical school, because I liked science - liked all the sciences. I 

always took science classes, but I also liked history and political science. 

After much thought I became a history major and a political science minor. 

There were two teachers that really were influential in my college career. 

There was Professor Spar, a woman who was an early graduate of Columbia 

Law School, but of course couldn't get to teach in a law school, so she was 

teaching at Hunter. She taught several law courses. She taught a private 

law course which included Torts, Contracts and Property, and I remember it 

so well. And again, everyone said: "Oh, she's a tough marker! Don't take 

that course." But, I took every course she gave, and that course in 
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particular, stands out. And then there was another professor at Hunter -

Professor Hayden, and he taught a course in international law, and I 

remember as part of the course we became the International Court at the 

Hague, and some ofus were judges and we did a moot court argument on 

the problem of Kashmir - whether Kashmir belonged to India or Pakistan. 

Just shows that nothing changes in life. And he was very influential. Just as 

a footnote, years later when I was the associate dean at New York 

University Law School, he came to me because he was now going to law 

school to do him a favor. And he came into my office, and it was funny 

how things had changed. I was now the professor and the dean, and he was 

the student. But those were the two professors who stand out in my college 

years. 

Linda Hayman: And did he remember you? 

Sheila Birnbaum: He did. He did. And those were the two really influential periods of my 

time, but clearly in college, I then made up my mind that I was going to go 

to law school. 

Linda Hayman: But you didn't go to law school, you taught in public school for two years. 

Sheila Birnbaum: Right. 

Linda Hayman: But, what made you divert to teaching fourth grade for two years? 

Sheila Birnbaum: As you said, I taught fourth grade in the southeast Bronx, soon after I 
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people expected me to do and what I wanted to do, And so in my last year 

of college I got married and my husband then was going to law school. And 
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so I just felt that I had to go out and work, and put my desires on hold 

because that's what was expected. 

So I began to - to teach. I didn't have a teaching license, because I had 

wanted to go to law school. But I had taken again - this as something to 

fall back on - twelve education credits which gave you the opportunity to 

take the exam. One of my friends was teaching, actually, a couple of my 

friends were teaching in a school in the southeast Bronx and they said to me: 

"They're taking anybody who will come." You didn't need a license at that 

point to teach. 

So, I taught at PS 62 on Leggett Avenue and Fox Street. And after a year or 

two of that I clearly knew that I needed to go to law school because there 

was no intellectual piece to my life teaching the fourth grade. 

During that whole period oftime for those two years, I kept myself 

intellectually active by receiving a master's degree at Hunter in history. So, 

I had an intellectual piece of my life, and when that ended, it became very 

clear to me that I had to do what I wanted to do rather than what I believed 

everyone's expectations of me were. 

Linda Hayman: And did you and your husband discuss this before you decided that you 

would teach and he would go to law school? Or -

Sheila Birnbaum: Yes, and he was very supportive. I remember when I told my parents that I 

was going to go to law school, I didn't get any encouragement from them to 

do that. They thought that, it would have a deleterious effect on my 

marriage because I would get too smart, he would be left behind and it 
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would affect my marriage negatively. 

In any event, no one was - at that point - going to take me off the path 

that I now clearly felt was something that I had to do. It was a passion, and 

going back to law school was a passionate experience for me after teaching 

fourth grade. I had an intellectual need to do something that was 

challenging and I was really motivated. 

Linda Hayman: And how did you decide to apply to NYU? 

Sheila Birnbaum: Well, it was easy. I only applied to NYU and Columbia because I had to 

stay in New York. I was accepted to NYU and Columbia and NYU gave 

me a full scholarship for the first year and Columbia didn't so (laughing) it 

was an easy decision. 

(END OF SIDE (A) /PART I/TAPE (1)) 

(BEGINNING SIDE (B) /PART I/TAPE (1)) 

Linda Hayman: Sheila, what years were you at NYU Law School? 

Sheila Birnbaum: I was there from 1962 to 1965, but I entered law school in January. NYU 

still had a January entering class, and you went to two summer schools to 

make up for the six months you lost. Not knowing anything about how law 

school operated, I didn't realize that that meant I couldn't work any of those 

two summers and get the kind of experience that we now see for second 

year summer interns. So I entered law school in January and then went to 

summer school for two summers. 
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The other thing that we didn't know entering in January was that the school 

was not going to allow us to get on the Law Review, Moot Court teams or 
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Linda Hayman: 

any of the other things that got chosen after the first year. My class however 

was not the quiet type. They .complained to the dean at the time and we got 

certain concessions that the first three people - the highest three grades in 

the class - could be on the Law Review, and we could compete for the 

Moot Court nationals and finals. So I wasn't one of the top three in the 

class, but I did compete in the Moot Court and won the finals for the NYU 

Moot Court and then was on the NYU National Moot Court Team. Soon 

after we graduated, NYU eliminated the January entering class, and I think 

it was probably a good idea to do so. 

But when I decided I wanted to go to law school, I wanted to go right away, 

and I didn't want to wait a minute longer. So, when I made the decision, 

that meant I was going to enter in January. 

Well, you were unusual in another way. You were fairly young when you 

went to law school. I think that would be unusual today. How old were 

you? 

Sheila Birnbaum: No, I would have been young if I would have gone right from college, but 

since I had been out of college for two and a half years, I was probably the 

normal age one would be in law school. When I graduated college, I was 

just 20, I did what other young people did in the New York school 

system - I skipped the eighth grade because we were in what they call the 

SPs-Special Progress -classes. And for some reason, we completed 

junior high school in two years instead of three, which probably was also a 

very good thing because being in junior high school for three years really 
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Linda Hayman: 

didn't seem to be very useful. 

So I was young when I graduated from college, but since had two and a half 

more years of work, I was normal age for law school. 

Ah, I see. Well, it was the early 60s - how many women were there in law 

school in the early '60s either as professors or as students? 

Sheila Birnbaum: Well there were no women professors. I had never seen a woman professor. 

Linda Hayman: 

There were none - no women writing instructors. There were just no 

women teachers that I ever saw at the law school. 

As far as students, in my small January entering class there were three 

women, one of whom never practiced law as it turned out. So there were 

really two of us. In the entire class, night school, day and our class, there 

were thirteen women altogether out of about 365. So the women clearly 

knew each other. But, women were scarce. 

Women, I think, probably came into the law schools in the early '70s, 

certainly not in the early '60s. But could you sitting at that spot in the early 

'60s - could you sense a change coming or - or not? 

Sheila Birnbaum: That's an interesting question. I think we never sensed a change in those 

days. I think it was only when the Vietnam War occurred and the beginning 

of the Women's Movement, that women started going to law school in large 

numbers. Women started going to law school or to professional schools in 

the early 1970s. 
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That's the reason I got to teach in law school. It was because the law 

schools were bringing in larger classes of women and the larger classes of 
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Linda Hayman: 

women were demanding to see some women's faces in the front of the 

classroom, and this is when law schools began to search for women to teach. 

And I think that all this was the result of the Women's Movement. 

And when you were in law school, what do you remember - What are 

some of your memories from your law school years, either classes that you 

found particularly challenging or professors that you found particularly 

challenging or -

Sheila Birnbaum: Well, I think what happened was there were so few women and there wa,s 

this feeling that in many classes, you didn't get called on to participate. You 

could raise your hand, but if the professor was going around the room, they 

wouldn't call on women. Actually those old stories about Women's Day 

occu1Ting in law school were true in some classes. We had one or two 

professors that would say well: "This day is going to be Women's Day and 

we're going to call on the women." And I remember we had a criminal law 

professor, and somehow when we got to the issue of rape, he was calling on 

the women. It was quite offensive, but we were fairly passive because our 

consciousness hadn't been raised. We were glad to be there, and we weren't 

the group that made waves. Those.women came after us. We just wanted to 

get the doors open and get through them. So, I think for most ofus, at least 

for myself- you conformed. You went along with authority. You played 

the game. I tried to try to handle certainly offensive incidences when I was 

first in practice had to with some humor, and I would just hit back with 

some humorous statement that if the person who said it had a brain he would 
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Linda Hayman: 

know that he was being put down. But, you didn't react - overly react 

because that just wasn't the way it was done. So it was a very interesting 

time from that respect. 

But, I always loved NYU Law School. I loved teaching. I loved being part 

of that academic community. I loved the law. I loved the theory, the 

intellect of it, the challenge of learning it and the critical thinking that I think 

we all get when we go to law school, and a way of thinking about issues and 

problems and problem solving that kept me in good stead. 

When I went back to teach at NYU - walking up the steps in the courtyard 

- I had to pinch myself, how was I really here teaching at this great 

institution, because I never had anybody that looked like me teaching me, 

and I knew at that point that we had come along way. 

Your first job out of law school was not teaching. It was in private practice, 

and I don't think there were very many women in private practice at the time 

that you graduated. - How did that come about? 

Sheila Birnbaum: Well there were only a few women who were litigators. It was very hard for 

women to get law jobs in those days. Women were into the traditional 

women's type practices - trust and estates, things of that nature. But there 

were very few women litigators. There were some, but they were few and 

far between. I didn't have a job when I graduated. It's not the kind of thing 

that happens today, where people come to the campus in large numbers and 

interview you. There were some. The bigger Wall Street firms didn't hire 

many women. And if they did they did hire women they usually, however, 
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hired them in practice groups interest. I remembering interviewing at the 

DA's office and I was told that women could do appeals and indictments, 

but they couldn't handle the important crimes, like murder. How could you 

send a woman out to interview witnesses in a homicide case? In the U.S. 

Attorney's office, women weren't hired for the criminal side of the U.S. 

Attorney's office; a woman might have an opportunity to be hired on the 

civil side. But again, they were few and far between. It was quite a closed 

community. Many women decided to practice domestic relations law or 

trust and estates - practice where you didn't have to compete in the big 

firms. I had a friend with whom I graduated - Joan Ellenbogen. Neither of 

us had jobs. She was a very good typist. We took out the Martindale 

Hubbell, which had the names and address of law firms. And of course at 

that time, you didn't have computers, you typed it on a typewriter. She 

would type one envelope and letter for me and one for her. And, we would 

just send out all of these letters with our resumes. And, actually she got a 

job that way and I received a job offer that way. I received a call from a 

finn called Berman and Frost. They weren't called a boutique litigation firm 

at that time, but a personal injury firm of about 12 lawyers. 

Linda Hayman: And that time would have been 1965? 

Sheila Birnbaum: 1965. In was October, 1965. And I love to tell this story because it is so 

typical of those days. When I was interviewed by the senior partners, the 

most senior partner, Harold Frost, he took a real liking to me because I was 

the same age as his daughter and this sort of intrigued him. But of course 
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they never had a woman lawyer before me. When I was interviewed by 

some of the other partners, they asked me questions like (I was still married 

at the time.): Would your husband let you work late? I didn't think that was 

a question that was hard to answer. 

Linda Hayman: Were you married at this point? 

Sheila Birnbaum: I was still married at that point; I divorced pretty soon after that. They also 

asked: "Do you intend to get pregnant?" I told him that I had no plans at 

the moment. Questions like that, of course, nobody would ask today. And, 

what would happen if someone called me from court and. needed an answer 

immediately. I said I would go to the library and find the answer. I 

wouldn't break down and cry from the stress of somebody asking me a legal 

question with a short time line to response. 

When they offered me a job, they told me that they would be paying a male 

associate at that point $6,500 a year, but they were only paying me $5,500 a 

year. And, that this was really a test, that I shouldn't think I was really an 

employee until three months went by because they didn't know how this was 

going to work out. 
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So, I took the job and I said to them (and I really, to this day, don't know 

how I had the guts to do this.): "Well, let's make a deal. I'll take the job, but 

if I am still here in December and I passed the "test", you will pay me a 

bonus of what you would have paid me if I was a man, $6,500." They said, 

sure because they didn't think it was going to really work out. So, of course 

I was there in December and they did make up the difference. And then in 
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Linda Hayman: 

January when I passed the Bar, I went_ in and said, I understand when you 

pass the Bar, you are supposed to get a raise. They said, we just gave you a 

raise in December. No, I said, you gave me what you should have given me 

to begin with. Now I want a raise. So, I got the raise. 

Four years later, I became a partner there and had many, many opportunities 

to practice law at a very high level. So, it worked out just fine. Their 

expectations were nonexistent. They really didn't know what to expect. 

And, I remember someone told me this big secret: "Don't ever tell anybody 

in your office that you can type because you will become a secretary rather 

than a lawyer." And, I never did. I would just go home and type on my 

little typewriter - not knowing that everybody would be typing many years 

later. 

Do you think in hindsight that there was any sort of risk to them hiring a 

woman? They were one of the few firms that did and that maybe some of 

their clients might not accept it? Or some of the courts that you went into 

might not accept it? That they had some risk of sending a woman out to 

represent them? 

Sheila Birnbaum: I think that was their concern. But it soon became an asset rather than a 
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liability. 

I have told this story b_efore. One of the times I went to court, the Judge said 

to me: "Miss? Where is your lawyer?" And, I said to him: "Your Honor, I 
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Linda Hayman: 

am the lawyer." Well - this kind of thing they just had no experience with 

woman lawyers, especially litigators. It became clear to me that the Judge's 

expectation level was so low, that when you put together a coherent 

argument, they thought you were a genius. You were just pretty good. So, 

immediately I started getting rave reviews. The Judges would tell my boss: 

"Oh, Sheila did this great argument." It sort of became something that I 

could use as a sword - their low expectation levels made me look better 

than I think I was certainly at that point in time. So, quickly, l gained a 

reputation as being very good at the firm because everybody's expectations 

were so low. 

They figured you were going to fail and would cry. And you would not 

stand up to the Judges or to your adversaries~ So it was learning experience 

for everybody .. But they soon recognized that I would really be an asset, 

especially when the firm became counsel to Syntex, a drug company in the 

late 1960s when there was a national litigation involving oral contraceptives. 

And so, having a woman became an asset because most of the firms didn't 

- they thought, well - having a woman arguing this from a defendant's 

point of view, is a great idea. So, I became, very quickly, a very important 

part of the defense of these cases and began defending, with the senior 

partner, these cases all over the country. 

And, could you perceive any difference in going to court in different parts of 

the country? Were some parts of the country sort of more receptive to 

woman going into court and others more surprised by it? Or was it 
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generally the same? 

Sheila Birnbaum: Well, I think in those days, once you left NYC and left the big cities, a 

woman lawyer was a true novelty. Most of these places like, Wichita, 

Kansas, Birmingham, Alabama, Salem, Oregon - they had never even seen 

woman lawyer in many courts. I was traveling with the senior partner. 

And, after a while, the office let me go by myself because the senior partner 

didn't want to go to some of these places. We spent a lot of time in San 

Francisco, and I thought I had died and gone to heaven. I mean, spending 

time in San Francisco. 

This was the time that my horizons really expanded because I was seeing the 

entire country in a way that never had been open to me and I couldn't have 

done it any other way. I was seeing it from a very interesting point of view. 

I was seeing it from the view of the courts, the litigants. When I came into 

town there was always somebody to work with - you were dealing with a 

lot of good lawyers - in various parts of the country. And you got to see 

things you wouldn't of seen otherwise. So, it was a really wonderful 

expenence. 

We didn't know it at the time but I think that was the first really mass tort in 

the personal injury business. We didn't have the word for it, but the 

defendants, a number of defendant corporations, they organized themselves 

and created a national defense and there were meetings of all the lawyers to 

figure out how to defend the cases. It was a joint effort. Some of the 

procedures we used are very commonplace now. We were of making it up 
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Linda Hayman: 

as we went along. And, I think from that early experience, handling 

national case really set me apart and allowed me to learn from that 

experience when I was fairly young in a way I couldn't have done otherwise. 

You describe it as a very good experience for you but, I can't help but ask 

whether you ever experienced any hostility going into courts that had never 

really experienced woman, either from co-counsel or from the bench? 

Sheila Birnbaum: I didn't call it hostility- it was sort of- they hadn't any experience with 

women lawyer. It wasn't that they were hostile towards me. 

I remember clearly an incident where we were in Chicago and there were a 

number ofus on this national case and we were going up to have lunch in 

the private club in the office building where this meeting was taking place. 

And there was myself and another woman present. The lawyer hosting us 

hadn't even realized that woman could not enter into this club and have 

lunch. We all went to the club and we were told they could not serve the 

senior partner lunch and he was - flabbergasted, he just didn't know we 

had to have lunch somewhere else. 

So, it was not that there was necessarily outright hostility, there was just 

ignorance. They didn't know what to make of the woman. They sort of 

thought ofme as a visitor from outer space a little different. And if you 

were friendly and I was, I wanted to know about them and what they were 

doing and where they were living, they let their guards down in order to let 

you into their world. Their life was very different than any world I had ever 

been in. I can't say how many times I went to clubs with African Americans 
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Linda Hayman: 

in white gloves in the South. They were serving you and it felt like a throw 

back to another century. You tried to understand why this was going on and 

it was very interesting, difficult time. But, I didn't feel outright hostility. 

Whatever was going on behind my back might have been one thing but we 

were national counsel and we were hiring these firms around the country 

and they were very helpful. So, they had to be nice to us. It was a good 

way to get an introduction to the rest of the country. 

You did say there was another woman though in that incident? Was that 

surprising to you that you were running into other women? 

Sheila Birnbaum: No because by the '70s you started seeing more women-

Linda Hayman: I'm sorry. What would the time period have been for these cases? 

Sheila Birnbaum: I think it probably started in the late '60s and I was then doing it until I left 

the firm in 1972. It think it was in that period of time. 

Linda Hayman: Are there any particular personalities you remember particularly from those 

litigation years at Berman and Frost or judges you may have appeared in 

front of or co-counsel? 

Sheila Birnbaum: I was very fortunate because in that period of time, I was really arguing 

important cases in the New York Court of Appeals, in the Oregon Supreme 

Court, in Wichita, Kansas and other courts in various parts of the country. I 

really had enonnous opportunities for someone who at that point was still 

very young at the law. 

Linda Hayman: Early in your career? 

Sheila Birnbaum: Yes, very early in my career. I actually argued the case of Codling v. Paglia 
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in the New York Court of Appeals which was the case that adopted strict 

products liability in New York and taught products liability in the early 

1970s. So, I was -

Linda Hayman: You were a partner in your firm by then? 

Sheila Birnbaum: Yes. I was a partner-

Linda Hayman: You must have been very young. A young partner to argue that case. 

Sheila Birnbaum: It wasn't like today where you have a track- I became a partner after 4 

years at Berman & Frost. So, I was a partner in 1969. And, it was not the 

same kind of track system that we have now. I was an equity partner and 

shared in the profits but the senior partners ran the firm. 

Linda Hayman: But, it was early in your career. 

Sheila Birnbaum: It was quite early. Earlier than I think today that people today would ever 

have the opportunity to be arguing in the highest courts in the various states. 

So, it was a great experience from that point of view. The senior partner I 

was working with, Howard Lester, gave me a lot of opportunity because he 

was losing interest in traveling all over the country. 

Well, that is another little story. Since the beginning of these cases we 

traveled together. People used to say to me, "you travel with him"? "Does 

his wife let you travel with him"? I would have to explain to them that there 

wasn't a question. We stayed in separate rooms. We didn't have any 

romantic interest in each other, although he was a very handsome, patrician 

guy. It was all these stereotypes that people now read about and I smile 

about because people actually asked these questions. 
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I remember the first time I went to court many years later in New York and 

there was a woman on the other side and a woman judge and I thought I had 

died and gone to heaven. 

Linda Hayman: Do you remember the year? 

Sheila Birnbaum: I don't. But think it was in the 1980s. By then, we were really beginning to 

see big changes. 

Linda Hayman: I think that would be surprising even now. 

Sheila Birnbaum: No, it happens all the time now. Now it happens very often. 

Linda Hayman: Given your experiences and rise at Bennan and Frost, it must have been 

quite surprising in 1974 when you decided to move to an academic career. 

Can you tell us how that came about? 

Sheila Birnbaum: I can. It was sort of serendipitous like many things in my life. Things 

come up. I actually think the date was 1972, but -

Linda Hayman: Thank you. 

Sheila Birnbaum: That's fine .. I could be wrong. I think it's 1972. I was in my office one day 

minding my own business, and not even thinking of leaving. I was doing 

what I really liked to do. I received a call from a friend of mine that I had 

met at the City Bar of New York. I was on the Insurance Committee and he 

was on the Insurance Committee. He was a Professor of Law at Fordham 

University Law School. He said to me, "Sheila, can you do me a big 

favor?" I said: "What's the favor?" He said: "WeI1, we need to interview 

woman at Fordham Law School because we are getting a lot of grief from 

the women students because we don't have a woman professor. And, we 
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really need to interview some woman. We are not really necessarily 

interested in hiring them, we're interested in interviewing. So, I smiled, and 

I told him I have no interest. I am very happy where I am. He said: "You 

got to do me this favor." We really finding it so hard to find woman who 

have been out long enough that we can even interview. So, I said okay. I 

like to help my friends out. And, I went for this interview with Dean 

McLaughlin, who was new, - it was his first year as Dean at Fordham Law 

School. I was very casual about everything because I really didn't want this 

job. I wasn't even thinking about this job. And after about ten minutes, he 

said, I'd like to invite someone else down here because he is a voting 

member of this hiring committee. And, the Dean said to me after about a 

half hour. "We really want you to come to Fordham Law School." And, I 

said: "I don't think I am interested." He was a great advocate. He spent two 

days convincing me that I should teach at Fordham Law School. 

Linda Hayman: Can you remember some of the arguments? 

Sheila Birnbaum: You would be the first woman. We need a woman. 

Linda Hayman: He did. He did focus on being the first one. 

Sheila Birnbaum: Yes. And, you'll love it! You'll teach the same course I'm teaching . -

New York Practice. It would be a wonderful experience. And, somehow, 

the thought of doing something that I had never seen a woman do was really 

something that I felt I couldn't let go. I love the intellectual part of the law. 
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I love the law part of the law. He said: "you could teach products liability" 

which I had been practicing since I graduated. He said: . "You could teach 
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Linda Hayman: 

your own course one of the first courses in the country." And, so he 

convinced me. I cut my income in half and went to teach at Fordham Law 

School. I absolutely surprised everybody in the firm when I told them I was 

leaving because they had no idea that I was unhappy. That is because I 

wasn't unhappy. This all happened so quickly. So, I woke up and I was an 

Associate Professor of Law at Fordham Law School. 

Sheila, in looking back at your years at Fordham Law School, Dean 

Mcloughlin certainly enticed you to go there with a lot of wonderful words 

about what it would be like. Was it as he promised? 

Sheila Birnbaum: No, it was even better. I loved teaching. I think that of all things that I have 

done, it is hard to figure out which I love the most. But, teaching was 

certainly one of them. I loved the intellectual give and take. Students were 

great. They kept you on your toes. Getting into the law in a way that you 

could never do in practice was exciting. And my specialty products liability 

was new and growing and the intellectual part of this field was developing. 

So it gave me the opportunity to delve into the academics side of products 

liability law. 

I have been described as a practical academic or an academic practitioner. I 

was able to take the academic piece and make it understandable to courts 

and students, but in the academic world, I was able to make the classroom 

part of this interesting and exciting and I brought my own excitement to 

teaching. It was contagious. I was a very popular teacher in the sense that I 

enjoyed it and the students enjoyed it. I started the moot court program at 
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Linda Hayman: 

Fordham. They never had a moot court program. Our teams went on to 

become national moot court champions. 

I met some wonderful young people. I will never forget Georgine Varo who 

went onto to be the Assistant Dean at Fordham and who is now teaching at 

Loyola - a great academic and teacher who I mentored. She ran the moot 

court and her team went on to win the moot court finals. I have met many 

incredibly smart wonderful students like that in my career. 

I remember one small incident. I always kept my door open and I heard two 

or three students coming down the hall. They are saying to each other. 

What do we call her? Miss, Mrs., Ms. I don't know, what do we call her? 

They turned and come into my office and I said to them, "why don't you try 

Pro fess or?" 

Teaching my first class was quite exciting and scary. I was no older than a 

number of the people in that first class. I taught New York Practice in the 

night school. It was a challenge because Joe McLaughlin taught it during 

the day and I was competing with him - he was a great teacher. Joe was 

one ofmy mentors. Later when I went to NYU, Dean McKay and Dean 

Redlick, were important mentors. I had the most wonderful time teaching. 

At that point, I thought I would never stop teaching. Everything I have ever 

done I thought I was going to continue to do that forever until something 

else sort of serendipitously came into my life and I took the next risk. 

You were the first woman on the faculty. And it is difficult sometimes to 

see just what your influence on others is - but as the first woman on the 
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faculty, could you see that you had influence as a woman? Did other 

women follow you? Did you get any feedback from the students of the 

importance of having a woman in front of them? 

Sheila Birnbaum: I think the students - especially the woman students took great pride that 

there was a woman professor and that she was popular and could teach well. 

It was not only about having a woman but it was having a woman that you 

could relate too. And, soon after that, I think the women organized into 

woman groups so that they give solace to each other, communicate with 

each and share experiences. In the 1970s, we began to have bigger classes 

of women. So there was real change. Change was really happening. 

There were few women throughout the entire metropolitan area teaching at 

the time. We created the Metropolitan Woman Teachers Association so we 

could meet once a month and talk about the issues women were having at 

the time. We would provide support for each other and give advice to each 

other. I was the first president of that organization and remained in 

operation for several years thereafter until there was a critical number of 

women in academia and women didn't feel as isolated as they did in the 

beginning. In the beginning of the 1980's, there were about 30 woman 

academics in the New York area and , many of them writing instructors, 

clinicians who were not on tenure tracks, But O".'er time more women were 

coming up through the tenure track. It was very difficult for some of them 

to get tenure and we tried to act as a support system for each other. It was 

an interesting time to be in academia. 
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Linda Hayman: 

Linda Hayman: 

Sheila Birnbaum: 

Linda Hayman: 

With your experience with that group, did you sense a difference in the 

different law schools? There are a number of law schools in the New York 

area- could you sense there were some that were more -

More receptive? 

I think some institutions were more receptive than others. I think NYU was 

more receptive in many ways than some of the other schools. All the law 

schools began to hire more women in the '80s and 90s. I think it was very 

hard. Women felt they were not getting the same review for tenure that men 

were getting. 

I do remember when I was at NYU, one woman came up for tenure and I 

was on the tenure committee at that time, and.one of the men said, 111 just 

can't stand her voice! It's too high pitched! 11 I tried to embarrass him which 

I think I did. I said, "That is how women sound! 11 If I wasn't in the room (I 

might have been the only woman in the room at the time), his comment 

might have been taken as a criticism. So it was important to change people's 

minds and stereotypes. It was very important to have women in the room 

because they some men couldn't say what they wanted to say - and when 

they said it, if you called them on it, it embarrassed them and then they 

wouldn't say it again. It did make a difference. I felt that when there was a 

critical number of women teachers in the law schools attitudes would 

change - and they did. 

Now, you had such a successful experience at Fordham, but yet you, in 1980 

I think, you did move to NYU. How did that come about? 
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Sheila Birnbaum: Well, it actually started a little earlier than that because -

Linda Hayman: Maybe I was wrong, is the date 19-

Sheila Birnbaum: 1980, I came there foll time, but prior to that it might have been two years 

earlier, I had been at an NYU function for alumni and Dean McKay was 

there and we started having a conversation, and that led to NYU asking me 

to visit for a year. They really needed someone to teach New York practice 

at some point because Herb Peterfreund who had been my teacher was 

going to be retiring. There is a great tradition in New York practice 

teachers. Herb Peterfreund, Joe McLaughlin and others. I said yes for the 

obvious reasons. It was my alma mater. I loved the school and it was one 

of the top ten law schools in the country. 

So, I visited at NYU for a year. I had not gotten tenure yet at Fordham so at 

the end of the year, the hiring committee wanted to make me an offer to stay 

at NYU, but they would not give me tenure because I hadn't yet gotten 

tenure at Fordham. There were a couple of people prior to that at NYU, 

especially women, who had a problem getting tenure-- one of them being 

Judith Younger, who went on to Cornell, who didn't get tenure at NYU. So, 

I told them thank you very much, I was going back to Fordham because 

without tenure I was not going to put myself in that tenuous situation. I was 

not a heavy academic in that I hadn't written a definitive article of the sort 

which would be essential at the time. So, I went back to Fordham to teach. 
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I did write the definitive article and received tenure at Fordham Law School. 

A year later NYU asked me to come to NYU as a tenured professor. 

- 32 -
MSW - Draft September 27, 2011 - 3:38 PM 



Linda Hayman: And, Sheila, who was the Dean at NYU when you went to NYU? 

Sheila Birnbaum: Dean Red lick was the dean at that time. He was a great supporter of women 

and wanted women to succeed. A couple of years later, he asked me to 

serve as the Associate Dean of the Graduate Division at the Law School 

which was a great experience. The Graduate Division of the law school, of 

course had the incredible tax program - which was the premier tax 

program in the United States. And so I began to learn a little about tax 

programs and became a facilitator for those programs and it turned out to be 

a great experience. 

Linda Hayman: Can you, at all, compare your experience at Fordham with your experience 

at NYU? 

Sheila Birnbaum: I think they were both great experiences in different ways. At NYU, there 

were more fulsome programs at that time. I think when Dean Ferrick 

became the dean at Fordham he expanded the programs at Fordham. It was 

just the breadth of the programs, the support. The students at both schools 

were excellent but the students at NYU were even better. And it was like 

coming home. Some of my professors were still there. 

Linda Hayman: And do you remember any? 

Sheila Birnbaum: Oh yes. Herb Peterfreund was still there. He was one of my great 

supporters because I was going to teach his course. There were a bunch of 

others - Larry King was a bankruptcy professor. It was just a whole lot of 

people that I had known as a student. Here I was now, on the faculty and 

later as the associate dean, I loved every moment I was there. 
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Linda Hayman: We were talking up to now as though you left private practice and went into 

academia. But you didn't really leave private practice, did you? You kept a 

relationship with Berman and Frost and then when you were at NYU, you 

established a relationship with Skadden, Arps. Could you talk about the 

relationship you kept with private practice all the years you were in 

academia? 

Sheila Birnbaum: Sure. I never left practice like some people in academia. I never left private 

practice because I didn't like private practice. I loved that too. So, my 

expertise was in an area that was developing quickly. My specialty which 

was products liability - an area that was developing quite substantially. 

So, I continued to do legal work - not in an official capacity - not Of 

Counsel at Berman & Frost. I was doing a great deal of appellate and legal 

work and a number of briefs for them during that period of time I was at 

Fordham. I could help shape the law and take advantage of both my 

academic and practical experience. When I switched to NYU-NYU 

would allow professors to become Of Counsel to a firm. Again, at an 

alumni cocktail party (this time at Fordham) I started a process that took me 

to Skadden. I was in the process ofleaving Fordham and John Ferrick, who 

was head of the alumni association, was very upset that I was leaving 

Fordham and wa~ted to know what I was doing. I mentioned that I was 

considering becoming Of Counsel to a finn when I joined NYU. He said to 

me, "What do you do?" I said, "I do products liability." And he said, "What 

is that?" And I explained what it was and that this was an area that was 
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growmg. Corporations were being sued and they weren't going to be 

insured and, therefore, they would need defense counsel and, I was active in 

helping to shape some of the law in this area. And, so, he said, "Why don't 

you come and speak to us?" I said, "Who's Us?" He said "Skadden Arps", 

and I said, "Who's That?" I had never heard of Skadden Arps. The firm at 

the time was doing corporate takeovers and proxy fights and it was a small 

feisty firm of about 185 of lawyers in New York. 

Linda Hayman: This would have been 1980? 

Sheila Birnbaum: They also had a tiny office in Boston. So, I am a social person and I said, 

"Sure, I'll come talk to them. You're a nice fellow, they must be nice 

people." I was actually the first woman to attend a partner's lunch at 

Skadden. They were then at 919 Third A venue. There were no woman 

partners at the time. I went to this lunch with all these guys and we had a 

nice chat and before I knew it I had agreed to become Of Counsel to the 

firm and start a products liability group. I was doing this part-time and there 

were no lawyers who specialized in products liability at that time at the firm. 

At that time Joe Flom felt that Skadden should be expanding into this sort of 

boutique area that wasn't directly related to the corporate area. I was easy 

for them. I wasn't coming in as a partner. I was coming in part-time. I 

wasn't getting a lot of money. The firm was very supportive, especially Joe, 

and they gave me this opportunity start in a premiere products liability 

practice. 

Linda Hayman: When you became Of Counsel at Skadden Arps, you said you built the 
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practice. But how many people did you start with? 

Sheila Birnbaum: At first, I started with nobody. And then there one or two people that were 

in the litigation group that joined me. The first associate we hired to do this 

work was someone that previously had hired me to help with a matter in 

Milwaukee and who was from Tennessee. He was coming to New York and 

he called me to see if I could recommend some firms he could interview at. 

Linda Hayman: 

I said, "funny you should call, I just started at Skadden Arps. Why don't 

you come and talk to us. We need somebody who knows this area of the 

law, who's an experienced lawyer and you just happened to be on our 

doorstep." And this was Gary Crawford from Tennessee. He came and he 

was hired and he was running things because I was only there part time. 

The second person we hired that summer was Barbara Wrubel who was a 

Fordham graduate, who I had been introduced to through a sorority sister of 

hers and my friend from NYU, Joan Ellenbogen who talked to me about 

hiring this person. My friend Joan said you had to hire this person - and 

she was someone you could not say no to. Of course, Barbara became one 

of the mainstays of our practice and became an important partner at 

Skadden. Barbara and Gary helped grow this small practice and then we 

were joined by Irene Sullivan who had been at Skadden and done a lot of 

antitrust litigation. We then grew our insurance practice. We were a small 

merry band and we picked up people as we were coming along. At some 

point, in the early '90s, the practice had about 80 lawyers. 

I think you watched a lot of growth, not only in the products liability or 
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mass torts practice at Skadden Arps, but at Skadden Arps itself since 1980 

to the present 2010. Can you comment on that a little bit? 

Shei1a Birnbaum: Sure. There were about 185 lawyers when I came to Skadden. We had a 

couple of floors at 919. 

Linda Hayman: 919 Third A venue? 

Sheila Birnbaum: Yes. 919 Third Avenue. We had a small office in Boston. And that was it. 

There was incredible growth of law firms, including (Skadden) first in the 

United States and then globally. I think we were one of the first law firms to 

really have a global understanding of what the law was going to be and I 

was very lucky to be part of that growth. In 1985, I had to make a choice as 

to whether I was going to stay in academia full-time or develop this growing 

. practice. Although I loved teaching, this practice became very fulsome and 

very exciting and it was a period of time in the '80s when products liability 

was really taking off as a practice area. So, I had to make this choice. I 

made the choice to come to Skadden as a full-time partner in 1985 and 

became an adjunct professor oflaw at NYU for many years, teaching 

products liability and then mass torts. 

Linda Hayman: You were at Skadden for many decades. Do any personalities stand out? 

Sheila Birnbaum: Well, you can't think of Skadden without thinking of Joe Flom, whose 

vision helped create the institution. There were a cadre of very smart, caring 

lawyers, I'll mention some, but I know I am going to leave people out. Peter 

Atkins, Roger Aaron, Barry Garfinkel, John Ferrick who became the Dean 

at Fordham. There were some really committed people. They were 
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committed to law, they were committed to the institution. The leadership of 

the firm created a very caring institution that really emphasized merits and 

anybody could become a partner who worked really hard and was very 

smart. It didn't matter where they went to law school or where they grew up 

or what their religion was. There was never any thought of elitism. It was 

an institution where people worked very hard to build an institution that they 

could feel proud of and be proud of and were proud of. So I think it was 

very unique opportunity to be part of an institution that I believe became one 

of the premier law firms in the world. I became part of the team that built 

the firm and I am very proud of what we built. 

You describe yourself as being part of the experience. But you were one of 

the leaders of the firm and one of the first women to really be in the 

leadership of this major firm. How were you accepted as a woman leading a 

major law firm? 

Sheila Birnbaum: I don't think ever felt that I was not accepted. I sort of came into the firm in 

a very unique way. It was a part-time situation, but to build a practice I 

didn't come up the regular route. So, I started at a different place and it was 

an institution that accepted anybody who was really going to work hard and 

was going to bring in business and had good ideas. So, I never felt that I 

was in any way being discriminated against. In fact, it was just the opposite. 

You could always call anybody and people would help you out and make 

calls for you when you saw a possible client _issue. A number of my clients I 

brought into the firm, but a number of my best clients I got through the firm 
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when they had problems. There was a real synergy that occuned between 

the traditional clients of the firm and the new clients that people bring in. 

There was a very supportive atmosphere in which everyone felt they were 

building this unique legal institution which didn't exist anywhere else. 

There was a very institutional-minded group of people that were in the 

leadership role that helped move the institution in a direction that was very 

sound. 

As a leader of the firm, how did you want to build this firm as being 

different from possibly other mega firms? 

Sheila Birnbaum: I think - well - we didn't have a lot of other mega firms. At some point, 

Skadden was the mega finn and everybody has caught up to us. In that 

regard, as Joe said, we were never interested in being the biggest firm, we 

were only interested in being the best film that people could come to, that 

companies could come to - and individuals -. to solve their problems. 

I thought what was important to me, especially in the role I could play, was 

to make it easier for the women in the firm to become leaders of the firm 

and the profession, to help them in creating business because in the law firm 

world those who have leadership roles are usually those that bring in 

business. It's just a fact of life. So, anything that I could do to encourage 

the women partners to think about their role as business developers was 

useful. Not only did you have to be a great lawyer which everybody had to 

be to get to the point of being a partner, but that they should be reaching out 

and getting involved in the community, getting involved in the legal 
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community, meeting people and building relationships that I 0-20 years 

down the road would lead to becoming business generators that would lead 

to leadership positions and being able to get involved in the decision-making 

process. I was lucky because it was very natural for me to go out and get 

business. I like people, I like communicating with people, I like building 

relationships with people. I think, it goes back to my days at Berman and 

Frost when I was riding shot-gun all over the country. I was introduced to 

many people and I had to leam how to communicate with them even though 

we had different values and different interests. 

At the firm we created some very wonderful program for women. We 

created a women's retreat for our women clients and our women partners so 

they could be in an atmosphere where they could meet the clients and 

develop relationships that would create business opportunities. 

Linda Hayman And that would have been in the mid '80s? 

Sheila Birnbaum Right. That was the mid '80s. 

Linda Hayman Sheila, although you are best known, of course, for your work in the field of 

mass torts and products liability, you had a lot of experiences through the 

years outside of that area as well. And I think more recently you've been a 

mediator for the 9/11 Victim Compensation Fund. Could you tell us a little 

about that experience? 

Sheila Birnbaum Yes certainly. Most of the 9/11 victims went into the federal fund. They 

would receive money through the federal fund. But there were over 90 

people, mostly people who had been on the airplanes that went down who 
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did not participate in the fund and they could sue and did sue in the Southern 

District of New York. After a couple of years, Judge Hellerstein, who is a 

wonderful judge and wonderful person, asked me if I would serve as a 

mediator, a special master to the Court to try to resolve the 9/11 cases. It 

was one of the most challenging assignments I have ever had from a point of 

view of the public nature of the cases and the difficulty of getting the parties 

together. And although I have been in many mediations as an advocate, this 

was really an opportunity to be a mediator from the point of being a neutral 

and trying to use whatever experience and skills I had developed as an 

advocate. 

We settled 90 of the 93 cases and 2 of the 3 remaining cases will probably 

get settled. We help bring the parties together. It was an emotionally

moving and difficult experience. We talked to almost all of the families; 

many of them several times. We had the airline executives come in and talk 

to the families. There was a great deal of anger on the part of the families. 

They wanted answers to what had happened. And it is hard to tell people to 

translate the death of their loved ones to dollars and the dollars are not 

actually what they are looking for. But for some of them, the dollars 

become quite important because it created, at least, economic security that 

they wouldn't have had otherwise. 

937402.0 I-New York Server 4A 
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three minors who were on the Dulles flight out of Washington. There were 

three children all from the inner schools of Washington D.C. who had won a 
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scholarship to go to the Scripps Institute for a week. They were 

unaccompanied by their parents. They had their teachers with them and 

they were on the plane that crashed into the Pentagon. These were very 

emotional cases for the families. In getting these cases resolved, it took a 

great deal of effort and emotions these families try to give some satisfaction 

and closure. I am very proud of my associate, Tom Fox. He and I spent 

endless hours meeting with the families in Washington, New York and 

Boston. But I think we felt very rewarded by being able to hopefully end 

some of the emotional anger that the families were feeling and to give them 

some economic security. It was a moving experience and a very difficult 

one. I am thankful to Judge Hellerstein for giving me that opportunity. 

Linda Hayman Did it begin in 2003? 

Sheila Birnbaum I think it began - it took about two years to do it and it actually-· was 

later than 2003. It was 2006, 2007 and 2008. We did a report for Judge 

Hellerstein and he was very complimentary of our activities in getting most 

of these cases resolved. 

Linda Hayman You have been a friend to the court in many ways. I have a list of the 

different commissions and judicial appointments you've had through the 

years. I am going to list some of them for you, but I am hoping you can 

react to them and give us some more background and your positions on 

them. You were on the NYS Advisory Committee on Civil Practice; you 

were on the Second Circuit Committee on Improvement of Civil Litigation; 

you were on the New York State Commission on Fiduciary Appointments; 
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you were on the Second Circuit Task Force on Racial, Ethnic and Gender 

Fairness; you were on the Judicial Conference on the Advisory Committee 

on Rules and Civil Procedure; and on the Governor's Advisory Commission 

on Insurance. I didn't mean to give you so many so quickly, but just to give 

the flavor of the breadth of the times that various courts had turned to you to 

advise the courts on different things. I think this does say something about 

you, but it also gives a unique perspective into our judicial system as well. 

Could you speak to any of those appointments in particular? 

Sheila Birnbaum Yes. I think for me some of them were very difficult assignments and the 

various commissions and committees I served on accomplished a great deal. 

For example, I was appointed by Chief Judge Kaye to head the New York 

State Commission on Fiduciary Appointments and to look into how 

fiduciary appointments were made in the New York State court system. 

These are appointments, as guardians and receivers. There was a concern 

that there were politically motivated appointments and people were getting 

paid large sums of money from the estates of other people. Our commission 

met for about two years and we took testimony all over the state on what 

was happening and we wrote a report that was adopted by the Judicial 

Commission and the leadership of the Judiciary in New York. Many 

reforms were implemented as a result of the Commissioner's report. That 

opened up the guardianship appointments on a merit basis. People had to 

fill out forms, they had to go to training and big blocks of people that were 

related- related to other people, related to judges - could not get these 
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kinds of appointments. 

There was a great group of people on the Commission. We were very proud 

of our work. We were very happy that Judge Kaye was able to implement 

the reforms we proposed. 

We were then called back a couple of years later to look into another 

problem that was occurring in the fiduciary appointment system and then 

after much study made additional recommendations that were adopted by 

the courts and implemented. 

These are the kinds of Commissions that I really thought we helped in the 

area of judicial reform in a very positive way. 

I had a great experience being a member of the Judicial Conference 

Advisory Committee on Rules of Civil Procedure. That was an appointment 

by the Chief Justice of the United States Supreme Court. I sat on that 

committee for six years. It was one of my great experiences, met the most 

incredible judges, academics, lawyers around the country -

Linda Hayman Do you remember any of the names? 

Sheila Birnbaum I certainly do. Judge Levy, who is now the Dean at Duke, Judge Rosenthal, 

Judge Sirica. They were just incredible, bright, hardworking judges and 

academics. And it is this group that makes suggestions of changes of the 

federal rules and procedures. We were recommending rule changes that 

were quite important and it was a terrific intellectual experience. Again, it 

was a privilege to work with such outstanding people. 

I was very proud to be the Executive Director of Second Circuit Task Force 

- 44-
937402.0 l-New York Server 4A MSW - Draft September 27, 2011 - 3:38 PM 



Linda Hayman 

on Racial, Ethnic and Gender Fairness. I was appointed by the Chief Judge 

of the Second Circuit - Judge Walker - to dete1mine what the federal 

courts could do to improve diversity, to improve opportunities for women, 

for African Americans, for all minority groups. Again, there was an 

important report that came out of it and changes that were implemented that 

I helped improve the entire system for the federal courts in the Second 

Circuit. 

I was appointed by the chiefjudge of the New York Court of Appeals to be 

the chair of the New York State Advisory Committee on Civil Practice. 

That occurred when I was in academia. That was a real opportunity to 

review and make recommendations for the New York Civil Rules or 

Procedures. We had the opportunity to effect the rules. It was very 

challenging and I had the opportunity to meet - some of the smartest best 

people in these areas of the law. 

You've had a long history of devoting countless hours to different bar 

association activities of the New York City bar, the New York State bar and 

the American Bar Association, I don't think the ALI is exactly a bar 

association but I'm going to put it in that bailiwick. TI1e Women's Bar 

Association in New York. I don't think the ACLU and Legal Aid are bar 

associations either, but they are pro bono activities that lawyers devote 

countless hours to, and you have certainly done that as well. Could you talk 

a little bit about your experiences with both bar associations and pro bono 

activities that are law-oriented as opposed to pro bono activities that are 
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outside the law? 

Sheila Birnbaum I'm a strong believer that the law is a profession and as a professional you 

have an obligation and a responsibility to be active in the profession. And 

through the profession to be active with pro bono activities that would 

improve people's lives - especially engaging in the support of legal 

services for the poor. I think in all these aspects that is part of the giving 

back of being a lawyer. 

My earliest experiences with a bar association is, of course, the New York 

Women's Bar Association. At that point in my legal career in 1966 the 

Association of the Bar of the City of New York, now called the City Bar 

was not very hospitable to women. There were women active in the 

Association but there were no women in leadership positions. So if you're a 

woman and you wanted to get involved, the Women's Bar was one way to 

do it. It had been an organization that had been in existence since the 

l 930's. When we became members they were still serving teas, and we 

quickly changed the mindset to create cocktail parties. But it was a great 

opportunity for women to come together to be supportive of each other. We 

were very supportive in trying to get more women elected or appointed to 

the judiciary. When I first started there were 3 women in the entire Supreme 

Court in New York. The Women's Bar kept lobbying to get the appointment 

of more woman judges because we felt that until there were more women 

judges, women would not be taken seriously in the courts. Then, there was 

a Brooklyn Women's Bar. There was a Bronx Women's Bar. A group ofus 
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then created the Women's Bar of the State of New York, in which we could 

have a mother organization for all the women lawyers in the State. And I 

remember we went up to the Catskills and had our first convention and 

wrote a constitution and by-laws. We felt like back room politicians 

because we had these small chapters and the big chapters and the small 

chapters wanted to have an important role. It felt like we were in politics, 

but all of that worked out. And it was a great opportunity to obtain 

leadership skills that you couldn't get from the traditional bar associations. 

Can you remember some of the women who were involved from that in that 

generation? 

Sheila Birnbaum Certainly, Betty Ellerin, who then went on the bench, Supreme Court 

Appellate Division. Sandra Miller, who went on to the bench in the Second 

Department, Appellate Division. There was Joan Ellenbogen who was one 

of the first women to become a member of the Executive Committee of the 

City Bar. There were just a host of women, many of whom went on to the 

bench themselves. Karla Moskowitz was appointed to the Appellate 

Division, First Department. And it was a great experience as a young 

lawyer to have a leadership role. I was President of the Women's Bar very 

early in my career and that was a great learning experience. As time went 

on, the City Bar became more hospitable to women and I had many 

leadership roles in the City Bar. I was on the Judiciary Committee, and I 

chaired several committees. I was on the Executive Committee. I was a 

vice president and last year I was asked to serve as the chair of the 
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Executive Committee under Pat Hines, another early leader, early litigator 

and who was president of the City Bar for the last two years. So I'm still 

· fairly active in these organizations and they've had a big impact on my life. 

I was on the board of the Legal Aid Society when they had a real meltdown 

economically. There was a question whether they could continue to exist. 

Pat Hines was then the chair of the Board, and a lot of people spent an 

enormous amount to make the Legal Aid Society financially stable and to 

continue their activities. 

So I'm very proud of the roles that I've played in small ways with all of these 

organizations. 

The other thing that I'm proud of is the role that I've been able to play in the 

American Law Institute. The American Law Institute really is a 

membership group in which you have to have a sponsor and be proposed by 

two other members to be selected for membership. It has a more academic 

approach to law because it creates the Restatements. It's an effort by the 

legal community -judges, professors, academics, and practitioners to try to 

create what the law is, what the law should be. I was fortunate to be elected 

to the Council which plays the unique role of reviewing the drafts that are 

drafted by the various reporters. And I've also been very fortunate to be on 

the Advisory Committee of two important restatements: Restatements of 

Products Liability and Principles of Aggregate Liability. And I am also 

involved in The Advisory Committee for the Principles of Insurance Law. 

These are really interesting academic experiences analyzing the law. There 
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are significant debates among the advisory committee, members, the 

consultant groups, the Council, and the ALI membership as a whole. All 

have to work on these Restatements or Principles. It's another one of these 

organizations that I'm proud to be a member of. You have some of the most 

dedicated people in the country who are dedicated to law, law reform, and to 

the kinds of values I think that as lawyers we need to support. So I've really 

had a wonderful experience. I think this part of my role as a lawyer has 

been very rewarding and I encourage other people to get involved because it 

is not only the practice of law but it is what you do outside of your own 

firm, there is a greater world of law and law reform. And I think it's 

important not only for women, but for everybody to support that so that we 

continue the value of the profession. 

One of the early groups to support breast cancer awareness was the Judges 

and Private Lawyers Breast Cancer Awareness Group that I believe you 

founded. Can you tell us how that came about? 

Sheila Birnbaum Yes. I was one of the founders. This actually was a group from the 

Women's Bar Association. We saw a number of women we knew who were 

dying of breast cancer, There was a group of judges and lawyers: Judge 

Kaye, Judge Miller, Judge Ellerin, and a number of members from the 

Women's Bar. We came together to do something about the issues 

involving breast cancer. We created the Judges and Lawyers Breast Cancer 

Awareness Group. And we had co-presidents: a president that was a judge 

and a president who was a practitioner. I had the honor of being the first 
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practitioner president and Sandra Miller of the Second Department bench 

was the co-president. That organization is very active still in raising money. 

We set up vans outside the courthouses once a year in October, and give free 

mammograms to people coming in and out of the courts. There is also the 

One Step Brooklyn's continuing education program and we raise money for 

research activities, as well. The last president-practitioner was a man 

actually: Roy Reardon, who was from Simpson Thacher. He is a wonderful 

person who had breast cancer. We have a lot of survivors, who are now 

very active in the organization. It was another thing that I think we are all 

very proud of. 

Well, Sheila, thank you for going through this first part of this first tape. 

And this first part which is the chronology of your life. We'll meet again 

and go through some other material on the second tape. 

Linda, thank you so much. 
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" 

ORAL HISTORY OF SHEILA BIRNBAUM 

SECOND INTERVIEW 

October 16, 2010 

This is the second interview of the oral history of Sheila Birnbaum which is being taken on 

behalf of Women Trailblazers in the Law, a Project of the America Bar Association. 

Linda Hayman This is the second interview of the oral history of Sheila Birnbaum which is 

being taken on behalf of Women Trail Blazers and the Law, a project of the 

American Bar Association. My name is Linda Hayman, today is October 

16, 2010 and Sheila Birnbaum and I are together in Sheila's office in New 

York City. Sheila, thank you for joining us again. 

Sheila Birnbaum Thank you Linda. 

Linda Hayman In our first session we went through a chronology of your life, and today I'd 

like to concentrate on your work in the area of the substantive area of mass 

torts and product liability. At one point, the press dubbed you the "Queen of 

Torts" and it is interesting that this area of law developed just as your career 

developed. So you were at the right place at the right time, and indeed you 

are instrumental in its development. 
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Sheila Birnbaum It was destiny. I mean as far as I'm concerned everything in my life led me 

to the same path. I had no idea what I wanted to do when I attended law 

school. When I graduated, I had a much better idea. I knew more about 

what I didn't want to do. I didn't want to be a tax lawyer. I didn't want to be 

a corporate lawyer. I didn't like numbers. I didn't like anything about the 

commercial parts of the law. So I could articulate what I didn't want to do, 

but it was much harder to articulate what I did like. I thought I wanted to be 

a litigator that was in keeping with my personality and what my interests 

were. But after that, what area or specialty to get involved in, I had no idea. 

I didn't know what litigators really did. But in my senior year I was chosen 

to be in the final rounds of the NYU Moot Court competition and also was 

chosen for the National Moot Court team. 

And the problem that year revolved in part around the issue of strict 

products liability. Greenman v. Yuba Power Products had recently been 

decided by the California Supreme Court and there was a landmark decision 

by Judge Trainor. What Judge Trainor found was that in products liability 

you could have a cause of action that was not based in negligence but was 

based in strict liability in tort. A judge and jury would determine whether 

the product was defective - rather than looking at the negligent conduct of 

the manufacturer. Although the jury would detennine whether or not a 

seller failed to warn and/or failed to design a product safely, you would look 

at the product not the conduct of the seller. 
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There was a question at that point, whether other states would adopt this 

theory of products liability. There was also a question of what the court 

actually meant by this new theory. When I taught this new theory products 

liability- I would draw a line on the board sta11ing with absolute liability 

like worker's compensation. Under such an approach a plaintiff would just 

prove that the product was defective and the plaintiff wins. Or was 

defective design or warnings close to negligence. Or was it actually 

negligence but we were calling it something else. 

So this was the Moot Court problem in 1965 in my senior year. And then as 

it turned out, I won the finals at NYU and we lost in the semi-finals at the 

National Moot Court Competition. But I was immersed in this conceptJor 

an entire semester preparing for these arguments. And at that point I guess I 

knew everything there was to know about this new theory. 

When I obtained my first job at Berman & Frost in New York, as luck 

would have it, they did litigation, but they did what we would now call 

personal injury tort litigation. So I was handling different kinds of cases, 

both from a plaintiff and defendant's point of view. And lo and behold, we 

start receiving product liability cases from Syntex, a drug company that 

manufactured oral contraceptives. And also one of our other clients was 

Chrysler and we were receiving design defect cases to defend from 

Chrysler. So here I was the youngest associate in the firm and no one knew 

anything about this developing theory of strict liability. And I was now a 
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specialist because I had all this experience in my senior year of law school 

dealing with this area. I was sort of the point person at the firm at the time I 

received these new cases that were coming into the firm. And it was very 

exciting because most lawyers were just learning about this new growing 

area of the law. So I had an opportunity right at the beginning of this new 

development in the law to be immersed in this fast growing area. 

Before strict products liability, there were different concepts like privity that 

were warranty-based and that would prohibit a consumer who was injured 

from suing the manufacture directly- you had to sue the retailer. But all 

of that was eliminated. There was an expansion both procedurally and 

substantively of products liability laws, so that people could sue 

manufacturers directly and their burden of proof was made easier. 

And at the time, do you remember the reaction of the business community to 

these early cases? Was it very threatening? 

Sheila Birnbaum I don't think the business community actually understood the full extent of 

what was really happening, but the one thing they did understand was this 

was all new. And they really didn't know how to respond to it. So during 

those early years I did a great deal of lecturing for PLI and the ABA and 

everybody was having conferences because the law was all new. You had 

many inside counsel coming to seminars to try to learn how to defend 

against these design defects and warranty cases. The law was developing 

very quickly. 
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Linda Hayman And they developed on a state by state basis - of course starting in 

California. Could you tell us about the Codling v. Paglia case in New 

York? 

Sheila Birnbaum Sure. Yes this was a case against Chrysler Corporation. It was a design 

defect case in which plaintiffs were trying to convince the New York 

courts to adopt the concept of strict products' liability. As it turned out New 

York did adopt it in the Codling case, but it adopted the theory in a very 

different way than California had adopted it. And as it developed in New 

York, it developed very differently than California. And I argued the case 

for Chrysler in the New York Court of Appeals. And at that time we 

realized that it was going to be an important case. It turned out to be the 

seminal case on strict products' liability in New York. I think I did that in 

1973. 

Back in 1973, what we were trying to get the court to do there, which they 

did, was to help the defense of contributory negligence in strict liability 

cases. In California at that time, you could not have a defense that the 

plaintiff had been contributorily at fault if the plaintiff pleaded strict 

products liability. And although it was very clear to me that strict products' 

liability was going to be adopted, I was trying to convince the Court of 

Appeals that contributory fault should remain as a defense to strict products' 

liability. 
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Codling is now in many tort case books. In fact, I taught the case many 

years when I taught products' liability and torts. It was fun to be able to 

personalize the case in a way I guess other people couldn't do. 

Can you tell me about some of the other products, not necessarily cases, but 

some of the other products that you dealt with in your years at Berman & 

Frost on the defense side? 

Sheila Birnbaum There was almost every kind of product. But there were many cases that we 

defended for the automobile companies because they were the early targets 

of these cases. It's quite fascinating to watch over the years how strict 

products liability has developed. And maybe we can talk a little about that. 

In 1981, in the New York Court of Appeals, I argued the case of Caprara v. 

Chrysler Corporation. That was a case in which there was a question of 

whether subsequent remedial repairs could be admitted into evidence 

because such evidence would be very positive for a plaintiff. We lost that 

case by one vote. And it determined the law for subsequent remedial repairs 

for several years in New York. It's always heartbreaking to lose by one 

vote. Since that time, other cases have discussed remedial repairs and the 

law has become a little more balanced in this regard. 
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When I was at Berman & Frost the oral contraceptive litigation began. The 

plaintiffs argued that oral contraceptives caused cardiovascular diseases. In 

the DES litigations, we were involved with the insurance aspects of the DES 

litigations. 
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We were involved in all kinds of cases involving heavy machinery, printing 

presses, postal vehicles and drugs. I mean it was just a smorgasbord of 

products that we were defending. And it was interesting because in those 

days a firm could easily represent plaintiffs and defendants. So very often I 

found myself representing plaintiffs as well as defendants. It was really a 

time when the lawyer was the advocate and you didn't have to pick a side. 

As time went on that type of practice disappeared. 

We now have a plaintiffs bar and a defendant's bar. And I think my early 

experience of having done both sides was very helpful in being able to see 

both points of view. And sometimes lawyers lose their objectivity, which is 

quite important in giving advice to your client. 

In those early days, when people really didn't know what the law required 

we did a lot of counseling for companies and gave advice regarding product 

warning labels and how to effectively handle recalls. Companies were in 

the dark about what their responsibilities were and sought advice on issues 

that are now common place. So that was very interesting- the counseling 

part of products liability in the early days. As time went on, a lot of this 

what we did in those days was handled by in house company lawyers and 

we went on to do other things such as class actions and mass torts. 
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As technology advanced instead of dealing with one complaint, we would 

have thousands of complaints arising from the sale of one type of product. 
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And since most of these products were mass produced products when there 

was a recall for an alleged defect, then they would have potentially 

thousands of people suing. So my practice started morphing from these 

individual cases that we handled in the l 970's to defending mass torts. Also 

in the 1980s the target defendants changed ~rom the automobile companies, 

tractors, and heavy machinery, printing presses to toxic substances and 

drugs such as asbestos, DDT and benzyne. 

Can you describe some of the strategies or techniques you used to deal with 

Mass Torts? 

Sheila Birnbaum I think I was one of the lawyers that was in the forefront of trying to set up a 

national model of how to defend mass torts pending in state and federal 

courts throughout the country. The breast implant litigation was the perfect 

paradigm for that. We were the one of the national counsel for Dow 

Coming. The company actually had three national counsels with different 

responsibilities because there was so many cases. You needed to create 

systems to handle large numbers of cases all over the country. And it was 

the beginning of the development of the "MDL", the multi-district litigation 

where at least you could take all the federal cases and bring them for 

procedural purposes before one federal judge. That made life a lot easier 

than having cases all over the country in the federal, as well as the state 

courts. But even though you could do that for the federal cases, there were 

still large numbers of state court cases that you couldn't remove to the 

federal courts, or plaintiffs sued in the state court and added a doctor that 
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was a local doctor to a pharmaceutical case so you couldn't remove the case. 

So you usually had the large MDL in federal court and many other state 

court cases in numerous jurisdictions. For example in the breast implant 

case, there was an MDL in Birmingham, Alabama before Judge Pointer. In 

New York, there was no fonnal procedure to consolidate the cases so the 

parties asked the Chief Judge in the New York courts, to allow all of the 

New York State cases to be procedurally brought together before one judge 

to create a mini MDLs so cases were more manageable. We tried that 

procedure in other states as well. We had a mini MDL in Los Angeles. In 

Texas there was no procedural to combine the cases so we had cases 

pending in courts all over Texas. We just had to organize ourselves in a 

way that law firms never before had to organize themselves to handle 

40,000 cases. And then you also had to organize yourself in such a way as 

to create relationships with other co-defendants. There are other companies 

that manufactured these products and they were also being sued, although 

the main target was Dow Coming. So you had to creatively interact with 

companies that were in competition to consistently defend the cases. Even 

today, the breast implant cases were one of the largest mass torts that was 

ever done. 
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Eventually, Dow Coming went into bankruptcy in order to resolve the cases. 

Bankruptcy also became one of the ways companies could resolve asbestos 

liabilities as well because you were dealing with so many plaintiffs that it 
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became impossible to try hundreds if not thousands of cases. So resolution 

became the accepted way of ending many of these mass torts. 

And at the end of the day I think almost everyone agreed in the breast 

implant cases that there was no causation that could be scientifically 

detennined under Daubert standards, between silicone breast implants and 

the kind of auto immune diseases that the plaintiffs were alleging occurred 

as a result of these implants. 

Could you talk a little bit about the haunted castle case? I think it presented 

some unique issues. You talked a little bit about how you had represented 

plaintiffs in the past and do you think perhaps someone who had represented 

plaintiffs might have had a different approach to that case. 

Sheila Birnbaum There was a terrible fire at Great Adventure Amusement Park in New 

Jersey. I worked with my partner Shep Goldfein. There were eight deaths 

of a group of teenagers who were visiting at the Haunted House. No one 

new how the fire occurred, but it was a deadly fire. The eight teenagers died 

of smoke inhalation. It was a very tragic event. We were representing the 

Great Adventure Amusement Park. We quickly advised the company that 

even though there might have been a defense as to who caused the fire, 

under theses circumstances the quicker we could settle the cases the better 

off we would be. We spent a great deal of time trying to resolve the cases 

very early in the process. These kinds of terrible tragedies require a lawyer 

to advise a client that an early settlement is a far better strategy than trying a 
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case even if you have an adequate defense. 

Have you had other cases where you have felt that settlement was the best 

route for your client as opposed to using your knowledge of the law to make 

it a law school exam. 

Sheila Birnbaum Yes. An interesting way to put it. I think that there are some cases that your 

job is to tell the client the bad news that they don't necessarily want to hear. 

Linda Hayman 

An employee may have done something they shouldn't have done. There 

might have been an attempted cover up. There are many reasons to resolve 

cases, sometimes the case is considered to be in an unfavorable jurisdiction 

from the client's point of view, or there is a very sympathetic plaintiff that 

will offset a good defense. So it is important to advise clients when you first 

get a case, and you have enough facts to really know what the facts are 

about the case, you should know at that point how you're going to resolve 

that case. Is that a case the client should try? Is that a case that should be 

settled? This determination is going to influence all your decisions from 

that moment forward. You should know what your end game is very early 

on in the process. Many lawyers do not look at a case from that point of 

view. I have never run the clock on a case that where that case should be 

settled early. I want to do the best job possible and I'm not interested in 

prolonging the case for fees or anything of that s01i. You want to get the 

right result for the client. And sometimes the best result for the client is to 

fight, and sometimes the best result for the client is to settle. 

Sheila, you have been lead counsel on many large cases throughout your 
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career, but may I ask you to tell us which of the cases stand out in your mind 

as having most affected the progress of the law in the area of strict liability 

and mass torts? 

Sheila Birnbaum Yes. Once one of my students asked me, "How can you represent defendant 

corporations?" And I said, "Well I like representing the underdog." And, 

over the years the balance has changed as these mass torts started 

developing. And we can take a lot of products, a lot of substances that I 

helped defend and say, "How could you do that?" I mean, "How could you 

defend DDT? How could you defend dioxin?" The answer to all of that is 

these products or substances often did not cause the injuries that plaintiffs 

are alleging they cause. So, these cases often tum on issues of causation, 

and specific causation. The fact that as a by-product of making paper there 

is dioxin in a river, doesn't mean that anyone was injured by the very small 

amounts of dioxin that were in the river or that would be eaten by the fish. 

So, we defended these substances in federal court in Eastern Tennessee. We 

represented Champion International in several cases where very small 

amounts of dioxin that came from producing paper made its way into the 

waterways, and ended up in a lake in Tennessee. Theses cases were tried 

and we explained to the jury the scientific evidence and showed that no one 

was injured. 
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When we represented a company which manufactured DDT some of which 

had found its way into the waterways from a plant in Alabama during World 

War II, the issue to· be decided was did it cause anything. People thought 

- 12 -
MSW - Draft September 27, 201 I - 3:43 PM 



Linda Hayman 

DDT was very dangerous after Rachel Carson's book Silent Spring was 

published. DDT had eradicated malaria and was a very important chemical 

especially in Africa. But the people that were suing were not injured as a 

result of eating fish from the river that had small amounts of DDT. There 

are many phannaceuticals products that should be defended. We should not 

want to put American companies out of business or keep people from 

obtaining important helpful drugs when there is no evidence of specific 

causation that can be established. 

You've been to the Supreme Court twice, and you've won twice. Could you 

talk about your two arguments in the Supreme Court? 

Sheila Birnbaum As a tort lawyer I never thought I'd be able to argue in the Supreme Court, 

even though it was a dream I had. The more important case was Campbell 

v. State Farm, which was a punitive damage case that arose in the State of 

Utah. And we were retained after the case had been decided by the Utah 

Supreme Court. We filed the petition for certiorari in the Supreme Court of 

the United States. It set the parameters for punitive damages from a due 

process point of view, so it affected all excessive punitive damage cases, 

whether in state or federal courts. And it set the parameters of when you 

can have punitive damages, and in effect, how much, before there has to be 

a remittiur pursuant to the due process clause. And what the Supreme Court 

did in Campbell, was that the conduct, introduced at trial, had to be related 

to the activities that injured the plaintiff and had to be on a proportionate 

ratio to the plaintiffs compensatory damages. And Campbell had an 
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important effect on punitive damages litigation throughout the country. I'm 

very proud of the opportunity Kim Brunner, who was then the General 

Counsel of State Faim gave me to handle this case in the Supreme Court, 

even though I'd only had one case before that, the Buckley case, in the US 

Supreme Court. He had a great deal of confidence in me and permitted me 

to argue the case in the Supreme Court, even though I was not a historic 

Supreme Court advocate. 

The case before that was in the Supreme Court that I argued was Buckley v. 

Metro North. It was a case that arose as a result of asbestos exposure to 

workers at Grand Central. The Second Circuit found against the company 

and held that medical monitoring and emotional distress damages, even 

though a worker didn't have a present physical injury was an available 

remedy under the Federal Employees Liability Act. We argued the case in 

the Supreme Court and the Court reversed the Second Circuit and found 

under FELA and the common law there was no cause of action for medical 

monitoring and emotional distress without a physical injury. It was an 

important case that was influential in various states, because it was a very 

well-written opinion, setting out the policy grounds for why you shouldn't 

be able to do have a claim for medical monitoring. 

So, those two cases, and the third case that I'm quite proud of was the case 

of Ave,y v. State Farm which I argued in the Illinois Supreme Court. This 

was a class action involving what was called non-OEM parts. Insurance 

companies in collision situations would get automobile parts not from not 
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from the Big Three automobile manufacturers to repair the car, but from 

Taiwanese manufacturers and others, who could make those parts at a 

fraction of the price. In effect this practice helped keep insurance rates 

down for automobile insurance. The plaintiffs argued that these imported 

parts were all inferior to the big three's pai1s. And there had been a class 

action in Southern Illinois in which State Farm had been held liable for $1.1 

billion dollars. And they were one of the few companies that had the 

courage to take the case all the way through the appellate process after a 

class action had been certified and tried. Even though I'd not been 

practicing in Illinois and I was not admitted in the Illinois Supreme Court, 

State Farm asked me to argue this case in the Illinois Supreme Court. We 

convinced the court not only to reverse the judgment, but to dismiss the 

class action. That case really changed the law of class actions in Illinois and 

made a substantial contribution which, I think, helped keep insurance rates 

lower than they would have been otherwise. 

There were several other cases I had the privilege of arguing in the Supreme 

Court of Florida, the Supreme Court of Oregon and, many of the Circuit 

Courts. These appeals are the highlight of my legal career. 

Sheila, thank you for sitting with the second session for us, for this 

Trailblazer Project. We look forward to talking to you again on the third 

session. 

Sheila Birnbaum Thank you so much, Linda. 
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ORAL HISTORY OF SHEILA BIRNBAUM 

THIRD INTERVIEW 

October 16, 2010 

This is the third interview of the oral history of Sheila Birnbaum which is being taken on behalf 

of Women Trailblazers in the Law, a Project of the America Bar Association. 

Linda Hayman This is the third interview of the Oral History of Sheila Birnbaum, which is 

being taken on behalf of Women Trailblazers in the Law, a project of the 

American Bar Association. My name is Linda Hayman. Sheila Birnbaum 

and I are together in Sheila's office in New York City. 

In the first interview with Sheila, we talked about the chronology of her life. 

In the second interview, we talked about her work in area of products 

liability and mass torts. In this third interview, I would like to look back 

over your long and very successful career and possibly draw some lessons 

from all you have learned and what you can tell us. 

You've worked with many companies through the years and you've seen 

them in crisis, can you tell us what advice you give companies when you see 

them in crisis, other than legal advice, when they're facing a possibility of 

extinction as a company? 

Sheila Birnbaum It's amazing how even sophisticated companies when they're in a crisis don't 
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have the needed experience to handle all the elements of the crisis. 

1'11 give you an example: The Chiron company, who produced vaccines, 

found themselves several years ago in a crisis that was monumental for them 

when they couldn't produce vaccine for the flu season because their plant in 

England had a problem with contamination. And they found themselves, at 

one moment in time, facing Congressional hearings, Justice Department 

inquiries, SEC inquiries, liability suits from distributors and products 

liability claims - all of this happening instantaneously. And I worked with 

Nancy Lawson, and others at Chiron, to try to create a response. Few 

companies have the ability to handle multi-faceted crisis themselves and 

who have to often bring in advisors who could advise how to respond to the 

media. We helped the company to respond to Congressional inquiries, how 

to respond to shareholders suits. First, in such a crisis you have to quickly 

ascertain the facts so you can respond proper! y. 

Another example of crisis management occurred when I represented Gerber 

Baby Foods years ago when they were accused of having glass in jars of 

baby food. One morning I received call from the General Counsel and he 

says to me, "they're taking all our baby food off the shelves in Maryland. 

I'm getting on a plane, will you get on a plane, hire a finn in Maryland and 

I'll meet you." We never left the conference room for that weekend because 

we had to respond to the press, we had to find out the facts, we had to 

respond to the FDA, we had to move against the injunction, and we had to 

do it all very quickly. We gathered up all of the team that we needed in 
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order to put a response together. And the company began opening up, with 

the FDA, hundreds of jars from inventory to see if there was any glass in 

them because Gerber didn't have evidence of any problem in any of its 

manufacturing plant. And there was never glass found in jars of baby food 

that came from the plants. But, this attack went to the company's image, 

and people stopped using Gerber baby food all over the country. We had 

swat teams that would go to local DAs whenever we heard that there was an 

allegation made that a child was cut by glass from baby food because we 

knew they were fake. Some people actually took glass and injured their 

own children in order to create potential liability. Once we ascertained the 

facts, by opening up thousands of jars with the FDA, we concluded that 

there was no problem and we could then defend against the allegations. The 

company sued the Governor of Maryland by Monday morning, and within 

two days the crisis was over and the problem was gone. Still, the effect of 

the adverse publicity was enormous over a period of time. If we hadn't 

gathered the right team, ifwe hadn't responded aggressively because we 

knew the facts were favorable, the outcome of this crisis would have been 

far different. There were several prosecutions of people who had filed fake 

claims. 
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In a crisis situation you're making judgment calls instantaneously, 

sometimes without much reliable information, so you really need to gather 

up the right team of people who are going to be constantly available and 

make decisions very quickly. You also need to try to gather the facts 
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Sheila Birnbaum 

quickly and to have the right people interacting and meeting to address all 

the varied aspects of the crisis. A crisis comes in all different varieties, but 

they usually involve the media, shareholders, employees, governmental 

agencies, and civil litigation-these can all be the pieces of a crisis. The 

most important rule in a crisis situation remain gathering the right group of 

decisions maker and being able to make decisions quickly by and gathering 

as many facts as you can so decisions cab be robust. It's very stressful, but 

very rewarding when you get it right. 

You've worked with a lot ofCEOs and Boards who are facing these crises

have you seen or have you concluded that successful CEOs and Boards have 

common characteristics and unsuccessful Boards and CEOs have common 

characteristics? Or is every case different? 

I think that every case is different, but clearly decisive leadership really 

matters in a crisis. Planning matters. Bringing the right people together and 

having them work cooperatively depends on strong leadership. So, I think 

that either CEOs or General Counsels working together with a strong team 

can make an enormous difference. The worst thing that can happen is when 

a company makes a statement and they don't have enough information, and 

it turns out that the information is wrong. At the same time, you have to 

respond promptly to the press inquiries. You can't say "no comment," that 

doesn't work and people think you're hiding things when you say that, so it 

really takes the right people moving as quickly as possible to try to 

understand the scope of the problem. 
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In the salmonella cases, we handled many years ago for Jewell Foods in 

Chicago there were many issues that arose. It was one of the largest 

salmonella outbreaks, certainly up until that time. The salmonella was 

found in pasteurized milk, and no one ever thought you could have 

salmonella in pasteurized milk. Before we were retained in this matter, the 

company knowing salmonella was found in its milk, didn't shut its plant 

down for five days, and as a result of that action it had a second salmonella 

outbreak five days later that originated in the same plant.· This caused 

enormous media problems, as well as enormous liability problems, as a 

result of not shutting the plant down immediately. Today I think that people 

would have shut the plant down right away, and try to ascertain the problem. 

Although they never actually found the cause of the problem, that plant 

never re-opened. The plant was shut down, never opened again, because 

they couldn't find what had caused the salmonella outbreak. 

You had a long career in academia, and looking back at academia, at two 

institutions, Fordham and NYU, but certainly you've had interaction across 

the country. Do you have any thoughts about academia? How the law 

school experience has changed in the last few decades? And, not only the 

law school experience for the student, but also for the professors. 

Sheila Birnbaum Well, I think from the student point of view, we have much more diverse 
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student bodies. That is a very positive development. Women now make up 

over 50%, of law students, and the number of African Americans, 

Hispanics, Asians and other minority groups have grown significantly. 
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There really was a huge effort made by law schools in the 70's to be more 

inclusive and I think they have been successful. More can be done, but 

student bodies are substantially more diverse than when I went to law school 

and the number of women students was less that 107. I also think that the 

teaching staffs have become more diverse. When I was a student, I had no 

women professor in law school- none. Today, women professors and 

women deans are prevalent in all of our law schools. 

There's always this push and pull in law schools as to whether law schools 

should be more academic or should courses be more practical. Do we have 

more clinical programs? Should there be more emphasis on research? Are 

law schools about teaching people to be practicing lawyers? And some 

institutions have done a very good job in trying to mesh all those 

contradictory views about a law school education. I think that in most law 

schools there's now a strong clinical component, which was not there when I 

went to law school. In fact, I don't remember if we had any clinical 

programs at all at NYU. Today NYU provide many, many clinical 

experiences for students. I know that NYU and other institutions have put 

into their first year curriculum, the kinds of courses that are more geared to 

learning what lawyers do: legal writing, negotiation, and mediation subjects 

that years ago nobody looked at or emphasized. You would read appellate 

decisions and once in a while you had a class in trial tactics. I think law 

school curriculums are more balanced now. I have never been a true 

academic in the sense that I believe that there should be room in the law 
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school curriculum to teach practical skills that practicing lawyers will use. I 

think teaching about negotiations and mediation should be a critical aspect 

of law school teaching today. That is what people do a great deal of it in the 

practice oflaw. Ethics is a very important part of the law school curriculum 

because it is the foundation for setting the right values that, hopefully, help 

law students to follow the ethical rules and become great lawyers. So, I 

think law schools are better in many ways than when I attended to law 

school. They are more diverse, the curriculum is more diverse and there's 

more clinical and practical experience available for students. One day I 

want to get back to teaching. It is something that I love to do and found 

very rewarding. 

As the first woman on the faculty at Fordham, how do you see the life of a 

female faculty member now in most law schools in the U.S.? Do you think 

they have the equal opportunity you had so hoped for then? 

Sheila Birnbaum I think women are totally integrated into law school faculties today. They 

are deans and associate deans. Our new Supreme Court Justice was the 

dean of Harvard Law School. My good friend, Joan Wexler was the dean of 

Brooklyn Law School. It is hard to think of a law school today that doesn't 

have many women on their faculties. It is a far cry from when we had to 

create the Metropolitan Women's Law Teachers Association in the New 

York area just to try to get a critical mass of women together to talk about 

. issues of concern because we didn't have enough women in our own 

institutions. I think that battle of entry of women to academia has certainly 
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been won. 

As you just mentioned, could you answer the same question with the respect 

to the law firms. You had so many careers, but you also had a long history 

with law firms. So, you're uniquely positioned to have perspective on life in 

the law firm, particularly for women. Can you look back and tell us about 

what changes you have seen in the practice of law in a private practice over 

your career? 

Sheila Birnbaum I think the practice of law has changed dramatically especially from the 

point of view of what technology has done. It is useful and terrible at the 

same time. The good part of technology is we do not have to spend 

weekends in the office, we can now work at home because of technology. 

But on the other hand we are working all the time. There is little separation 

between work and play, unless you purposely work at creating private time. 

Everybody expects you to answer e-mails instantaneously. There is little 

time to analyze what the issues are, the way we used to do. We used to go 

into a room and say "this is the problem, what do you think we should be 

doing?". This doesn't happen as often anymore. Everybody is working 

24/7. So practice is different in that regard. 
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The other good thing is woman are very prevalent in law finns. The 

numbers of women associates in large law firm have climbed substantially. 

In our law firm, women associates make up the entering classes, but they 

appear to be leaving in greater numbers than men. We are still not seeing 

enough women at the partner level. It is going to take more time as we get 
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more and more women in the associate ranks, inevitably there will be more 

women in the partnership ranks. In a law firm like Skadden, we have 50 to 

60 women partners, but it is still only 15% of all the partners in the firm. 

So, we have made a lot of progress, but I think it is still going to take more 

time for women to progress to the leadership roles in their respective firms. 

We are now seeing more women, managing partners and practice heads. I 

am seeing many more women who are in real leadership positions. We need 

to see more of that. We are seeing the first generation of women lawyers 

starting to reach retirement age. That means the first group of women who 

had leadership roles in their firm are going to be leaving and that is going to 

leave a vacuum. But I am optimistic that many talented women will fill that 

vacuum. But, it's been a slow, slow march. 

Do you have any observations on why it appears in the law firm context 

more woman seem to be leaving than men? 

Sheila Birnbaum I think it's the work/family issues. Once women have families, it is difficult 

to balance a very all consuming job. I have said many times that I would 
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have never been able to accomplish what I have done in my career if I had 

children. I never would have been able to put in the required time. I have 

made choices and I am happy with those choices. The doors opened by our 

generation allowed women to make their own choices and they are making 

those choices, but we are losing very many qualified women, because it is 

very hard to put in the time required to do a lawyers job properly. The more 

we require people to be working 24/7, the harder it gets for women to 

- 9 -
MSW - Dratl September 27, 2011 - 3:45 PM 



Linda Hayman 

balance the work and a family. Many women who have the choice are 

giving up the practice and many of them may come back to it years later 

when their children are grown. Many women are choosing to go into 

corporations rather than law firms because they believe it will be easier to 

balance their responsibilities because the time commitment may be less than 

in the firms. 

Do you have any advice that you would give young women who are 

considering going to law school or entering a profession? The ones that are 

a( the beginning. 

Sheila Birnbaum I think you have to think of your life and your career- there is not one 

Linda Hayman 

model. In different times in your life you may want to emphasize different 

things. At one time, I was a full-time academic and practiced law part-time. 

When I became a full-time practitioner, I taught part-time as an adjunct 

professor. I think people have to do that with families too. There may be 

time when you decide to go part-time when your children are young and 

then you can come back to the firm full-time. We have to figure out how 

that can work better so it's a win-win for everybody. Skadden has tried to 

put in place programs where women when they want to take time off to raise 

a family can still keep up with their CLE requirements and stay involved 

without losing their skills and expertise. We try and help them do that. 

You had been somewhat instrumental in the development of the law in the 

area of mass torts and product liability. I am asking you to look into your 

crystal ball - do you have any thoughts on how that area will develop in 
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the next coming decade? 

Sheila Birnbaum I guess to some extent, it's going to depend on what happens in Congress 

and state legislatures. I think there has always been a pull and push between 

Corporate America trying to get relief from some of the expansive theories 

that the courts have created. It's hard to see where this is all going. I think 

much is going to depend on the legislative cycle. I can't look out 20 years; I 

have a hard time looking out 5 years. 

If anybody would have told me that when I was representing Chrysler, 

where we had one defendant and one plaintiff at a time when we handled 

one case at time, that I would be in lawsuits where there were many 

thousands of plaintiffs and we could have class actions that have potentially 

1,000,000 people in them, I would have thought that was sort of fanciful and 

imaginative but never could happen. I have always been fortunate enough 

to recognize the changes that were occurring in the law and get ahead of the 

curve. My practice went from single products liability cases to toxic torts to 

mass torts to class actions. My practice has been on the cutting edge of new 

developments. The next areas of development may be climate control or 

nano technology. There are many consumer claims against computer and 

internet companies. No one would think the law will continue to develop to 

meet technological changes and it is difficult to predict where we will be in 

10 years from now. I think one of the articles I wrote with Barbara Wrubel 

- an article in the Vanderbilt Law Review which was called, "Unmasking 

the Test for Design Defect: From Negligence to Strict Liability to 
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Negligence" was an attempt to explain how product liability law should be 

interpreted. When the Restatement of Products Liability Second was 

· written, the reporters adopted the theory I had discussed in that article and 

the Restatement cited to that miicle. 

Sheila, it has been said that this generation will redefine retirement. And so 

·1 have to ask you, how will you define your retirement? 

Sheila Birnbaum At least for the moment, I am going to redefine retirement by not retiring for 

as long as possible. The practice oflaw is still interesting and exciting to 

me. Clients are still calling. I am working on important interesting cases. I 

am 70 years old and going strong. At some time I may want to do other 

things. But I do think that women of this generation, this group of women, 

especially women lawyers, are going to redefine retirement because they are 

young in spirit, young in heart, mostly healthy and they want to stay 

involved. I think there is a great opportunity to redefine what women do in 

retirement. I have been talking to many women of this generation about 

trying create a non-for-profit to use their skills. There is a reservoir of 

incredibly talent an experience that we should try to harness to create a 

group of some sort that can have an enormous impact on women and 

children and the justice system. If I get to retire and someday I am sure that 

will happen, my goal is to try to create a new organization that can harness 

all of the incredible talent and leadership qualities that women of my 

generation have developed . My generation of women had to open doors 

that were closed. But we still have a lot to accomplish. I think we can 
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marshal the resources and talents of all of these women that I have been 

fortunate to meet and interact with. 

For example, my role model is Sandra Day O'Connor, who in her retirement 

from the Supreme Court is more active than ever and has taken on some of 

the most important issues in our country at this time - the independence of 

the judiciary and the teaching of civics in our schools. Each of these 

projects, I think, are remarkably important. Justice O'Connor was my role 

model before she showed us what woman can do in retirement and she 

remains my role model now. There is so much that needs to be done. And, 

women with the kind of leadership skills, talents and ability that my 

generation have can do great things for our country that has given them so 

much. So, I am looking forward to that retirement when it comes because 

there is lots that needs doing. 

Sheila, thank you so much for spending this time on the Woman Trailblazers 

Project. We really appreciate it so much. 

Sheila Birnbaum Linda, thank you so much for all the research you did and for giving me this 

opportunity. It has been a pleasure. 
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ORAL HISTORY OF SHEILA BIRNBAUM 

October 24, 2011 

My name is Linda Hayman and today is October 24, 2011. I am in New 

York City with Sheila Birnbaum for one additional interview for the Women 

Trailblazers in the Law. But before we start, I'd like to preface with Sheila a 

bit of an explanation as to why I asked you to come back again. 

Almost a year ago, you and I finished what I thought was the third and final 

interview. I don't know if you remember, but, I asked you at the end of that 

interview what your plans were for retirement and you assured me that you 

were not going to retire. I am not sure whether or not you knew what would 

be the next chapter of your life when I asked that question. 

In May 2011, you were appointed Special Master of the 9/11 Victims' 

Compensation Fund by U.S. Attorney General, Eric Holder. In June, you 

announced the Draft Rules for the Fund. In August, the Final Rules and on 

October 3rd you announced the opening of the Fund. So, it was quite a busy 

year for you and I think, going forward, it's going to be an equally busy ti~e 

and, possibly, a new exciting chapter in your life. I thought it would be 

worthwhile to ask you to come back for another interview. 

I thank you for coming in for one more interview, particularly after I 

announced we had finished. 



Before we talk about the challenges of your new role and some of the things 

more personal to you, could you just tell me what the Fund is? 

Sheila Birnbaum Absolutely. Thank you Linda for taking the time to interview me again. I 

think this is an important new chapter in my life. This is a time where I can 

perform a public service which, hopefully, will be well-received regarding 

the victims of 9/11 and the New York community. I want to say that it's a 

great honor for me to have been chosen by Attorney General Holder for this 

great·challenge. I think that this is an opportunity for me to take all of the 

experiences I've had over these many years of practice and put them to use 

in a way that, hopefully, will help many people who have gone through a 

huge trauma in their life with many ramifications. So, it's my pleasure 

really to do this last interview. I didn't think I'd be back here talking to you 

again but it's always a pleasure. 

Linda Hayman Oh. I suspect we will have a 6th and ?1h interview. 

Could you tell us about the size of the Fund and some of the aspects of it so 

that as we go forward, we'll know a little more factually about the Fund? 

Sheila Birnbaum Yes, it would give me great pleasure. 

As you know right after 9/11, the federal government set up, almost four 

days after 9/11, a Victims' Compensation Fund. It had no limitations on the 

amount of money to be available for certain victims. Ken Feinberg, who 
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had been a mediator for many important projects was selected by the, then 

Attorney General to run and administer that Fund. The purpose of that Fund 

was to provide economic and non-economic loss - damages to those who 

had been killed or injured as a result of the crashes of 9/11 in all three places 

where the terrorist attacks had occurred- in New York at The World Trade 

Center, Shanksville Pennsylvania and the Pentagon in Washington D.C. 

That Fund was in existence for two years and settled most of the death cases 

that had occurred either on the airplanes or on the ground. The Fund also 

settled about 3,000 personal injury claims of people who had been injured

mostly by traumatic injuries; the loss of limbs, bums, and other injuries that 

hurt them as a result of falling debris and things of that sort. That Fund 

ended by paying out $7 billion plus dollars. 

This new Victims Compensation Fund is a continuation of victims' 

compensation fund -but it is quite different in many respects. First of all, 

it is meant to cover those who sustained latent injuries-those injuries that 

didn't manifest themselves immediately at the time of the 9/11 crashes. 

Many of these injuries are respiratory injuries or gastric injuries. Also the 

geographic area which the first fund covered was limited to injuries incurred 

right around the World Trade Center. This Fund covers victims who were 

present in a much wider geographically area in lower Manhattan. More 

importantly this fund covers not only first responders and those who worked 

on the World Trade Center site after the event, but also those who lived and 
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worked in the neighborhoods around the World Trade Center who have 

sustained either traumatic or latent injuries as a result of the exposure to 

toxins and other materials from the collapse of the World Trade Center. 

Although this Fund also covers Shanksville and the Pentagon as well as the 

World Trade Center, it is likely that the claims will mostly come frol)1 the 

New York area even though these people may now live all over the country. 

These are the people who were present in the two years after the World 

Trade Center towers came down. 

What is the size of this Fund? And how much money do you hope to 

distribute? 

Sheila Birnbaum This Fund is envisioned as a limited fund- as opposed to the first fund. 

Congress has provided $2.775 billion for this Fund and administrative costs 

are intended to come out of this Fund which is a real challenge because 

every dollar we spend on administration is taken away from the victims. So 

we are trying to set this Fund up so that it can work very effectively and 

efficiently and use computers in a way they couldn't be used ten years ago. 

That is going to be a real challenge for all ofus involved in setting up and 

administering the Fund. 

This Fund will last five years. The $2.775 billion doesn't come all at once. 

There's $875 million that would be available in the first five years and the 
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manner of bulk of the money, $1.25 billion, comes into the Fund in the sixth 

year. This funding creates all kinds of issues for how this Fund will be 

distributed because we will not have the full amount of the money allocated 

for the first five years of the Fund. So, people in the first five years who 

receive an award will only receive a prorated amount in the first five years. 

In the sixth year they will either get the full amount of their award 

depending upon the number of people and the amount of all of the awards or 

in the sixth year their award will also have to be prorated down depending 

on the money that is available. 

That does seem to present quite a challenge for you to have a finite amount 

of money but an undetermined number of claimants. And also a number of 

unknowable factors. How are you going to deal with that? You must have 

given some thought to the fact that you have a finite amount of funds. 

Sheila Birnbaum I certainly have given it a great deal of thought. There are all kinds of 

differing estimates for the number of claimants that will actually apply to 

the Fund. People keep asking me what's your estimate--and it really doesn't 

matter what my estimate is, but for planning purposes we are considering 

there will be at least 20,000-40,000 people. We are preparing for a large 

number of applications and we don't know what we'll have at the end of the 

day-at the end of five years or even at the end of two or three years. We 

really don't know at this time how big the Fund should be. There are many 
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public interest groups who believe once we have determined what the actual 

amounts of the awards should be, that they can go back to Congress and try 

to get additional funds. Or we will have to prorate the funds we have. 

But the one thing that is most important to me-and I will feel that I have 

done the job well-is that people feel that the Fund is fair and transparent 

and fast and efficient. I am sure we won't satisfy everyone, especially if 

there are many more claimants and awards than anyone expects. But from 

my perspective, I want to be able to administer the Fund fairly and 

transparently so everyone feels that they have received a fair shake. They 

may not like their award in the end if there's insufficient money, but if they 

received a fair hearing and everybody similarly situated was treated equally 

we will have achieved our goal. 

Will you wait until you know how many claimants you have and what types 

of injuries you are going to cover-because there has been some interest in 

the press about cancer and emotional injuries? Will you wait until you 

know everything before you distribute anything? 

Sheila Birnbaum No, we will distribute the money after a claimant's application has been 

approved for an award. We expect we will be distributing money sometime 

in the second quarter of 2012. A claimant will be a prorated share in the 

first five years. It may only be I 0%, 20% or 30% of the award. We have 

statisticians working on that issue now to try to let us understand how much 
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money we can distribute in the first five years from the $875 million that's 

available. So, every claimant will get some part of their award if they 

qualify, in the first five years. It may be a small portion of their award but 

they will get something. At the end of five years, even before the rest of the 

money comes into the Fund, ifwe find that we have fewer people and fewer 

awards than we thought we would have, we will distribute more of each 

claimant's the full extent of award at the end of five years because then we 

will know the population that has applied and the total amounts of the 

awards. So there may be three payments under this Fund or there may be 

two payments under this Fund but there will also be at least two payments. 

And have you given thought to what will happen if you feel you have 

insufficient funds after you see all the claimants? 

Sheila Birnbaum Well, I think from our perspective and the Fund's perspective that's all we 

can do. Other parties and interest groups will do what they feel they need to 

do. We will determine what the awards should be under the statute as if 

there was no limitations on the amount of funds available, because I think 

that is what Congress intended. At the end of the day, we will see where we 

are at, in both Congress and the community. Everybody will have a better 

understanding of what the full amounts of the awards by Congress should be 

rather than what the full amount was estimated and provided by Congress. 
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You have also raised an issue which I think is quite important as to what 

injuries are covered by the Fund? And that determination will affect, to a 

large degree, the amounts that people are going to get overall. Right now, 

the Fund only covers personal injuries so that if someone has post-traumatic 

stress disorder, that's not covered by the compensation part of the Zadroga 

Act. This is the way Congress specifically wrote the statute. Ken 

Feinberger who did a marvelous job in administering the first fund 

interpreted the statute to only include personal and not mental injuries and 

that's the way I am interpreting the statute. So, that is an issue of coverage 

that I think in the first instance made many people unhappy. But the statute 

states what. is a covered loss and we must follow it. On the other hand, there 

are many people in the community who believe that cancer of all kinds 

should be covered. 

There are two parts to this Act. One is treatment, which is handled by 

NIOSH, the National Institute of Safety and Occupational Health and one is 

this Compensation Fund. In the treatment part of the Zadroga Act, post

traumatic stress disorder is covered and people can go to several Centers of 

Excellence-Mount Sinai, Bellevue Hospital and other hospitals and receive 

treatment for free from the federal government. Also, NIOSH and its 

Scientific Advisory Panel is considering what other injuries may be 

connected to exposure arising from The World Trade Center. They 

concluded from the first epidemiological studies that there's no evidence that 
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any cancers were caused by exposure to the dust and debris from the towers 

falling. They are going to go back and look at these cancer issues again in 

2012. A number of articles and studies are being done, in the interim, so 

when and if NIOSH adds other injuries such as cancers of any kind, the 

Fund will add them for compensation. 

I'd like to ask a few questions more about you now-about your 

appointment as Special Master. There was quite a bit of concern in the press 

about what the Fund would do and how it would be administered and you 

had to deal with those critics very quickly after your appointment. I'd like 

you to tell us a little about the appointment process and also your method of 

dealing with the critics, not necessarily of you, but of the Fund, immediately 

after your appointment. 

Sheila Birnbaum First I had several meetings with various officials at the Justice Department. 

There were several people that DOJ were considering for this position-to 

this day I don't know who put my name in contention. But I have been 

active in settlements and mediations for some time, so I assume there were 

some people that thought that I could do the job. Most importantly, I had 

been appointed by Judge Hellerstein as special master to settle the wrongful 

death cases that were pending in the.Southern District and had successfully 

settled almost all of them. Therefore, I had some experience in the events of 

9/11 and their aftermath. 
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But I think at first, there were some people in The World Trade Center 

survival community that, at first, were a little skeptical of my appoi~tment 

because I was a defense lawyer and they felt that I might not be as open to 

their issues. 

Linda Hayman And how did you deal with that fear? 

Sheila Birnbaum I think my first job was to go out into the community and convince people 

that I really had the credentials to do this job and I had no biases. I wanted 

people to know that this Fund was going to be distributed fairly and 

transparently. So, I spent a great deal of time in the first two months going 

out and listening to interested people, talking to community leaders about 

the Fund. We held town hall meetings where I met many first responders 

and members of the community. I met with members of Community Board 

One. I talked to anybody that would listen to me. I went and spoke to many 

of the plaintiffs' lawyers that were involved in the 9/11 lawsuits to let them 

understand my philosophy, who I was and that my only goal here was to 

administer the Fund fairly, efficiently, effectively and transparently. And I 

think that held me in good stead because people could ask questions, they 

could get to know me, and they could understand that my only interest here 

was to make the Fund work and that's what we've been doing. 
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The Fund has met every deadline that has been set even though it's been 

very difficult, because we didn't get any money from the Fund until 

September-October actually, October I st and so, therefore, everybody was 

working pro bono before that and we didn't have our contractors to set up 

our computer systems, the fonns and all of that. It had to be carefully tested. 

It was a lot more complicated than I think people think it was to get 

everything online. We're going to have our applications process online-

this will save a lot of money for the Fund. We're going to try to get medical 

records online so people don't have to pay for their medical records. We are 

working out methods with the City ofNew York to get information on 

disability and pensions for many first responders so people don't have to get 

these records themselves. All of this has taken time and planning but I think 

it's going to make the Fund work much faster, more efficiently and 

hopefully people will be satisfied with this process. 

As a practitioner, you are well-known for using technology to your 

advantage in the litigation that you did before this appointment. I think 

possibly there were other things from your past experiences that you bring 

to this new role as Special Master. Have you given any thought to some of 

the experiences of your past that would help you as you go forward with 

this? 

Sheila Birnbaum I think that is a very good question. I think that much of what I learned 
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from practicing law will be very useful to me in managing the Fund. I have 

learned that you have to be very patient; you have to carefully listen to 

people. We've have received great ideas from lawyers, from people in the 

communities about what we should do and not do. We have changed draft 

regulations in the final regulations. People came to us with great ideas and 

told us where we might be doing things more efficiently. We changed the 

scope of the geographical area; we changed were we drew the line for being 

present in the World Trade Center zone from Duane Street to Canal Street. 

At a number of the town hall meetings and community meetings, people 

who lived north of Duane Street came in with evidence and showed us that 

they had exposure in areas north of Duane Street. We listened very 

carefully and we looked at the information they provided to us and the final 

regulation were changed to broaden the area and make it more inclusive. 

So, we are trying to be inclusive, we are trying to understand the needs of 

the interested communities. I think what we need to do, and we're going to 

do, is balance the process that we have set up in such a way that we can 

provide compensation to people who were really injured as a result of 9/11. 

But we also need to be watchful of people who shouldn't get paid because 

they don't fit the eligibility criteria because this is a limited fund. People 

that don't belong in the Fund will be taking money away from people who 

do belong there. So, this is a very big challenge for the Fund in trying to 

separate those that are eligible and should be eligible and those that are not. 
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Linda Hayman So, you bought to the process, not only the ability to use technology but also 

your many years of listening to people before trying to lead them. You have 

also, in your career, had to work with scientists and people from other 

disciplines and I suspect that will be another value that you bring to this. 

Have you had to deal with scientific experts? 

Sheila Birnbaum Yes, we have. Understanding epidemiology and the scientific process is 

useful. We don't have the financial ability to do the kind of scientific work 

we would like to do because it would deplete the Fund for the victims. So, 

in part, we have to rely on the scientists at NIOSH and on the treatment side 

of the Zadroga bill for them to help us make these decisions with regard to 

the science. But, understanding the sciences is really helpful. When people 

speak about cancer they are talking about different kinds of cancers. So we 

are going to look very carefully over the next couple of years as science 

develops in this area. And we have advised everyone that if we add certain 

cancers as compensable injuries no one will be at a disadvantage. People 

will have up to two years after an injury is added to apply to the Fund or to 

supplement an application they already have with the Fund for other 

illnesses they have as a result of exposure to 9/11. We think that we will 

fairly take care of applicants after we add new injuries. So, science is 

important and we're not applying the scientific standard that the courts 

apply-that would be too difficult for people. We are not applying a 

standard like the Daubert standard that a court would apply. We're looking 
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at what's reasonable medical scientific information. 

Sheila, you had one other experience that may have led to-may have aided 

you-in your present role as Special Master. You previously worked with 

some of the victims of 9/11. Could you tell us about that? 

Sheila Birnbaum: Yes, I think it was a very important experience for me personally. 

Professionally it also gave me a lot of insights into the feelings of family 

members that were affected by 9/11. Judge Hellerstein, several years ago, 

appointed me to be Special Master for the cases that didn't go into the first 

fund, but were in the Southern District of New York-and there were 93 

cases and a few of them had been settled already. I became intimately 

involved in the settlement of those cases and now all 93 have settled. There 

were three that remained after I stopped acting as Special Master. Two had 

almost been settled and settled soon after that and the third one went on for a 

lot longer. But all of the cases were settled. 

During that experience I met with many of the families and their lawyers 

many times. It was a very emotional, moving experience because people 

told you about their loved ones and the importance of them and it was very 

challenging because people didn't want to settle for various reasons. Some 

wanted the truth to come out; others were just angry at the airlines--or at 

anybody that caused people to be plucked away from them in an instance. 
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There were some who felt that they would be giving up their memories of 

these victims if they settled. Somehow this kept them going. So it was a 

very difficult process. There were family members who brought in all kinds 

of mementos of their loved ones besides pictures and clocks and all kinds of 

things. It was a very intimate kind of experience and I learned a great deal 

about the families and their feelings. You had to very patient and listen 

carefully. Sometimes I had to get Judge Hellerstein to listen to the families 

because even though, with most of them, I was an important person to talk 

to, they wanted the judge in the black robe to tell their story to before they 

could settle this and get to an endpoint. I think I learned more about myself. 

I learned a lot about the process of how delicate these types of negotiations 

are when you have an event such as 9/11. It's different than any other event 

that I have been involved in. I learned the role of being a neutral rather than 

an advocate. I think those lessons will be very important in my role now. I 

think most of the people that went through that mediation process had a 

good experience. 

You talked about the importance of listening in settlement. Do you think 

you will be able to meet with and listen to twenty or thirty thousand 

claimants? 

Sheila Birnbaum: No, I think, unfortunately that is one of the limitations we have with this 

Fund. Ken Feinberg met with hundreds, if not thousands, of people in the 
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first fund, but even that was a very limited amount of people. I mean, even 

ifwe could meet with 2,000 people that would be a small percentage of 

people claiming in this Fund. So, we are engaging outreach through 

community meetings. We're going to have meetings with people who show 

them how to fill out the forms for the Fund. We have the City Bar who is 

going to help pro bono and we just had a training session there with lawyers 

who are going to help people fill out the forms. I think there is just going to 

have to be more community outreach rather than individual outreach 

because there's neither the time or the people available to meet so many 

people. We told people that in our original community meetings and town 

halls. We tried to explain to people the limitations on this Fund and that we 

will not be able to have the kind of individual meetings and attention that 

people would probably like and we would like, but it's just impossible. So, 

we are going to have to find other means to reach out-like webinars, 

videos-to take advantage of some of the modem communication tools we 

have available to get out the message. 

You had this experience with Judge Hellerstein and now this new 

experience as Special Master. But also during a very long career of 

litigating, you have settled a lot of cases very successfully. Moving away 

from being Special Master, could you give us your thoughts about how to 

settle a case and any experiences where something didn't settle because of 

something going wrong or it did settle because of something going right. I 
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think, just generally, the skill of settling a case is different from the skill of 

arguing a case. I'd like to know your thoughts about a successful settlement. 

Sheila Birnbaum: A successful settlement is where everyone is unhappy. Nobody feels they 

walked away being happy in the sense that one side thinks they paid too 

much, one side thinks they took too little and everybody sort oflooks at it as 

"Well I guess at the end, maybe it was a good settlement because everyone 

is unhappy". 

I think, often, you have to become creative in order to obtain the settlement. 

No two settlements that I have ever done are the same. They are all 

different and many of the plaintiffs' lawyers that I've dealt with over the 

years are very creative and they help move the negotiations as well. And 

sometimes you need substitutes for what you would want to do otherwise. I 

remember a settlement we did involving a chemical spill on a railroad in 

South Carolina. What we did was we used days in the hospital or days out 

of their home as a substitute and paid based on those criteria allowing us to 

come up with an objective criteria for the settlement. We could pay those 

people that were more inconvenienced or people that were more injured 

more money. And then at the end, there were a group of cases in that 

particular settlement that had to be individually settled where people were 

seriously injured or had died. We did those individually because there was 

no formula that would work. So, I think what happen is you have to be 
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creative. 

You have to convince, sometimes, your side, and sometimes the other side 

that the real goal is to settle. If you pay just a little more or get just a little 

less than you wanted, in the end it doesn't matter, if it achieves a result. For 

most of these settlements what is really important is that it's global and it's 

final. People aren't coming back to sue again and you have the finality that 

the litigation is over. So it takes a lot of patience and listening, sometimes 

walking out of rooms, and walking back into rooms. It's a skill set that 

mediators have and negotiators should have. When it all comes together it's 

creative and exciting. When it doesn't come together, then people usually 

will end up in court fighting even harder and that takes other skills. 

You litigated one of the very important cases in the area of punitive 

damages. In settling cases, and what motivates punitive damages, may be 

an emotional need for some reconciliation. How do you deal with that in the 

settlement process and how will you deal with the emotional anger in this 

new challenge that you face as Special Master? 

Sheila Birnbaum: I think that's a very difficult challenge. Anger on the part of the victims is a 

real part of all of this. I think, there are many people who are in, the 9/11 

community that are angry that the government abandoned them for all these 

years. They felt like they were ignored and weren't given the right advice 
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to begin with when they assisted in the to clean-up efforts in the aftermath 

of 9/11. They didn't even receive any respirators during the clean-up. To 

overcome this anger you try to communicate your goodwill that you are 

going to make the Fund fair and transparent. At town halls I told people I 

am not the government. I am appointed by the government, but I am not the 

government and I hear you. I sympathize with you." We have limitations, 

limitations that Congress enacted. We can't rewrite the statute. If Congress 

says that this statute only covers personal injury and death claims, even 

though I am sympathetic to the fact that you have post traumatic stress 

disorder, I can't under this Act provide you compensation for that condition. 

Congress won't allow me. I have an obligation to follow the statute. If I act 

contrary to the statute, Congress is going to ask me why I am giving away 

taxpayers' money improperly? So, I think it's important to have continuing 

communications with all interested parties. People's expectations in the 

community have to be understood, but they also have to understand the 

limitations on what's available. That is part of my job. That is why I have 

gone out and I talked to community groups, and I will continue to do that. 

My job is to let people know what the limitations are of the Zadroga Act so 

claimants' expectations are realistic. So on one hand the Fund is dealing 

with emotional people talking about the deterioration of their health. They 

are angry and upset and 9/11 is in their memories and in their minds all the 

time. And then you have what Congress provided and you have to mesh the 

two and try to create as much goodwill as you can. And I don't know ifwe 
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Linda Hayman: 

are going to achieve it or not, but we'll work very hard in trying. 

You certainly spend a lot of time on the ground with one individual at a time 

talking about 9/11 and the effect of 9/11 on each individual. But, could I 

ask you to step back and tell us your thoughts about 9/11 from a distance 

and its affect on the nation. And whether you think its going to change the 

nation in the end. 

Sheila Birnbaum: I think 9/11 has changed the nation, it's changed our policies. The other day 

I was in Toronto and I walked into a large office building, and it was 

unbelievable-I didn't have to show my identification! I could just walk 

right in. There was no security desk that I had to vault over. In New York 

City, it's changed our way of life. You can't walk into an office building 

without having your credentials checked, having someone make a call 

upstairs to see if you are legitimate, etc. We've forgotten what it used to be 

like before 9/ 11. You could walk into almost any building. The airports, as 

we know it today, are a result of 9/11 and the security that keeps changing 

based on what the last terrorist plot was. I think it's taking it's toll on society 

and all of us. It's unfortunate. I don't believe that in New York City in the 

next ten or twenty years we will be able to walk into a building again 

without showing our credentials. I am glad that there are places we can 

because it gives you a refreshing reminder of what things used to be like. 

Children don't understand what it used to be like-this is the new reality. 
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So, it did change everything. 

I remember-I was very emotionally affected by 9/11, like everybody else 

was. My windows face south on the 42nd floor and I looked out at the World 

Trade Center. I had an unobstructed view of downtown. And for days after 

9/11, you saw smoke and clouds and sometimes the fire because the fire 

went on for months and it was a constant reminder of what we lost. l think 

the event went into the soul of the nation. We are in two wars as a result of 

these events. 

Linda Hayman: Where were you on 9/11? 

Sheila Birnbaum: I would have been in my office and I would have seen the planes going to 

the towers, but that morning I was at a doctor's appointment in Midtown and 

by the time I left the doctor's office, he was going to the hospital because 

they had called up all doctors. I started walking to my office from 601
h street 

and Fifth A venue to 42nd street but I didn't get very far because people were 

already moving out of their buildings and walking in the opposite direction. 

I decided to walk home because I knew there might be people, friends and 

family who might need a place to be and stay and many friends and family 

congregated at my apartment and we all watched it on TV. It was a very 

moving and emotional time. 
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Linda Hayman: 

I live right near the 59th Street bridge and there were thousands of people 

who were walking up from downtown. People on the streets were giving 

them water. They were walking over the 59th Street Bridge to leave the city 

because there was nothing moving, there was no transportation and 

everything came to a stop. 

So, the next morning I decided I was walking to work because there was no 

way that terrorists were going to change my way of life. And even though 

there was nobody in the office, I came in for a half a day and just spent a lot 

of that time looking out the window, watching the flames, and the smoke 

coming from the World Trade Center. It was a very moving experience. 

Several times while we have been talking this morning, you referred to "we" 

when you were talking about your role as Special Master. For example, 

"we" look at the scientific information; "we" put out the rules. Could you 

tell us some of the people that are involved in this team? 

Sheila Birnbaum: Sure. I'm certainly not acting alone. From the beginning, there have been 

two people that the Department of Justice assigned to help make the Fund 

work. 

Linda Hayman: And what are their names? 
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Sheila Birnbaum: Brian Hauck and Jon Olin. And I was lucky enough-immediately when I 

received this appointment-to call Debbie Greenspan of Dickstein, Shapiro 

who had been Ken Feinberg's Deputy in the first Victims' Compensation 

Fund and persuaded her that she should do it again. So, she was appointed 

as my Deputy and she is incredible. She knows the history and any process 

used by the .VCF. So she and a number of people who had been involved in 

the first fund have come back. We couldn't have possibly done it from 

scratch without having the background and experience of these wonderful 

dedicated people. So Debbie and her team have been absolutely essential in 

keeping us to our timetable and getting the Fund up and running. Now we 

have new contractors that have been selected to set-up the computer systems 

and help lines. We will open office in downtown Manhattan in the next 

couple of months and we will have an office in Washington, a government 

space, where the applications will be reviewed to determine eligibility and 

compensation. So, this turns out to be a very big operation. I've always 

believed in collaborative activities. It takes a village here. I've been blessed 

to be surrounded in this project withy many wonderful, committed people 

that are working hard to make the Fund a success. 

Linda Hayman: At the end of the last interview, the last time we talked, I asked you about 

your retirement and what was in your future. So I must end that way this 

time again. I will ask you, what do you think will be in your future-in 

addition to being the Special Master (although this looks· very time 
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consuming)? 

Sheila Birnbaum: Well, this is very time consuming. This is a five-year commitment at least. 

The Fund will be open for five years, but it's actually a seven-year 

commitment because there will be money coming into the Fund in the sixth 

year and my intent certainly is to take this to it's end. I intend to continue to 

practice law and mediate and do all the things I'm doing. 

I think this is an important public service and it happened at the right time in 

my life. I am committed to doing this right. The mantra that I have in front 

of me is I am going to do this fairly, transparently and efficiently. So, as 

long as my health continues, and it's been pretty good, I will continue to do 

this because it's exciting and fulfilling. 

Also, one other thing that I think is really important. Our generation, of 

women professionals, especially women lawyers is now coming into 

retirement age and some people are retiring and others are continuing to 

work, but even those that are retiring re~llly have so much to offer. We 

really need to organize ourselves to help society. These women were the 

generation of people that opened doors and went through them and have had 

incredible professional lives-we shouldn't be losing their talents, we must 

marshal these talents in a way that's different, in a way that can significantly 

give back to the community. So, I think if there is one other thing that I 
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Linda Hayman: 

want to do now is to be a part of a movement to really harness the power, 

intellect, and the goodwill of this first generation of women professionals. 

Together we can make something different, useful, incredible happen and 

that too would be another goal I would have. Thank you Linda. 

Thank you Sheila. I will not call this our last interview. When you get 

your next project underway to harness the power these women, I hope you 

come back for another interview. 

Sheila Birnbaum: And you will be one of those women. So I will be calling on you. Thank 

you again. 

Linda Hayman: Thank you Sheila. 
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